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INTRODUCTION[footnoteRef:1] [1: This edited collection is the result of a workshop that brought together experts, scholars and practitioners in October 2010 in Bucharest to assess developments and share experiences in the field of transitional criminal justice. We acknowledge the support of the Faculty of Political Science, University of Bucharest and the Konrad Adenauer Foundation, Romania in organising this conference. ] 

AGATA FIJALKOWSKI AND RALUCA GROSESCU
This volume critically considers the manner in which post-dictatorial and post-conflict states are addressing past human rights abuses through judicial accountability. The book’s main objectives concern a fresh, contemporary, and critical analysis of transitional criminal justice as a concept and its related measures, beginning with the initiatives that have been put in place with the fall of the Communist regimes in Europe in 1989. By transitional criminal justice we understand mechanisms of judicial accountability carried out in post-dictatorial or post-conflict states in order to address past human rights violations. In addition to criminal trials, the concept also refers to cases where law mediates other measures of accountability. The project argues for re-thinking and re-visiting filters that scholars use to interpret main issues of transitional criminal justice, such as: (1) the relationship between judicial accountability, democratisation and politics in transitional societies; (2) the role of successor trials in re-writing history; (3) the interaction between domestic and external actors and specific initiatives in shaping transitional justice and democratic accountability; and (4) the paradox of time in delivering transitional justice and enhancing accountability. In order to accomplish this, the book considers cases of domestic accountability from different geographical areas and periods of time. In this way the approach, which investigates space and time-lines in key examples, also takes into account a longitudinal study of transitional criminal justice itself.

GENERAL OVERVIEW	
Judicial accountability for human rights violations was at the core of transitional justice debates in the first two decades that followed the end of World War II. The Nuremberg and Tokyo trials, as well as the activity of domestic courts in charge with the conviction of crimes against humanity and war crimes committed by the Axis, have been the subject of an impressive amount of scholarship. In the aftermath of the Second World War, criminal trials appeared to be for many researchers the most efficient instrument of transitional justice. However, with the democratisation processes that followed in the 1970s, 1980s and 1990s in Southern Europe, Latin America and Eastern Europe, truth or historical commissions, lustration or disclosure of former political police agents took the lead as instruments of reckoning with the dictatorial past. Criminal trials continued to play a certain role in transitional justice, but in many cases their scope was narrower then the scope of administrative justice, at least in what concerns domestic accountability. Given the context, the interest of most researchers focused on alternative liability measures than on judicial procedures.[footnoteRef:2] The establishment of the international tribunals for former Yugoslavia and for Rwanda reopened the debate about the importance of criminal trials as method of dealing with past abuses and emphasised the Nuremberg legacy. In fact, the Yugoslav conflict of the 1990s in general elevated criminal justice issues to the universal level based on the argumentation that states had the duty to prosecute.[footnoteRef:3] While the debate took into consideration international justice, domestic accountability continued to be a secondary subject of analysis. While we note that there are a substantial number of excellent publications about successor trials or judicial accountability, these tend to be found in monographs concerning international criminal law that engage in a critique of principles in the field.[footnoteRef:4] [2: See, for example, the University of Ulster’s Transitional Justice Institute’s publications at http://www.transitionaljustice.ulster.ac.uk/index.html (last accessed 29 January 2013).]  [3: ORENTLICHER DIANE F., ‘Settling Accounts: The Duty to Prosecute Human Rights Violation of a Prior Regime’, Yale Law Journal, vol. 100/1991, pp. 2537–2615.]  [4:  See for example SCHABAS WILIAM A., The UN International Criminal Tribunals: The Former Yugoslavia, Rwanda and Sierra Leone, Cambridge, Cambridge University Press, 2006; CASSESE ANTONIO, ACQUAVIVIA GUIDO, FAN MARY, and WHITING ALEX, International Criminal Law. Cases & Commentary, New York, Oxford University Press, 2011; CRYER ROBERT, WILMSHURST ELIZABETH, FRIMAN HÅKAN, and ROBINSON DARRYL (eds.), An Introduction to Criminal Law and Procedure, Cambridge University Press, 2010; CRYER ROBERT, Prosecuting International Crimes: Selectivity in the International Criminal Law Regime, Cambridge, Cambridge University Press, 2005.] 

Instead, most of the recent comparative scholarship regarding domestic accountability in post-dictatorial societies centres more on alternative measures of dealing with the past than on judicial accountability. Stan, Nalepa, and Roman[footnoteRef:5] reflect mainly on lustration and the disclosure of the former political police agents in Eastern Europe. Czarnota, Krygier, and Sadurski[footnoteRef:6] look at the role of the constitutional courts in transitional justice, Mark[footnoteRef:7] analyses the politics of memory applied through historical commissions and museums. Barahona De Brito, González-Enriquez and Aguilar or Popovski and Serrano offer valuable insights into developments in Latin America, as well as Eastern Europe, as concerns democratic consolidation and its relationship with transitional justice, again, focusing more on alternative tools of dealing with repressive legacies.[footnoteRef:8] Most of these works integrate criminal justice in wider accounts of national processes of transitional justice, but they do not provide specific analyses of this accountability method.   [5: STAN LAVINIA (ed.), Transitional Justice in Eastern Europe and Former Soviet Union, London, Routledge, 2008; NALEPA MONIKA, Skeletons in the Closet: Transitional Justice in Post-Communist Europe, Cambridge, Cambridge University Press, 2010; DAVID ROMAN, Lustration and Transitional Justice: Personnel Systems in the Czech Republic, Hungary, and Poland, Pennsylvania Studies in Human Rights, 2011. ]  [6: CZARNOTA ADAM, KRYGIER MARTIN, and SADURSKI WOJCIECH (eds.), Rethinking the Rule of Law after Communism, Budapest, CEU Press, 2005; SADURSKI WOJCIECH, Rights Before Courts: A Study of Constitutional Courts in Postcommunist States of Central and Eastern Europe, Dordrecht, Springer, 2005.]  [7: MARK JAMES, The Unfinished Revolution. Making Sense of the Communist Past in Central-Eastern Europe, New Haven and London, Yale University Press, 2010.]  [8: DE BRITO A. BARAHONA, GONZALES-ENRIQUEZ CARMEN, and AGUILAR PALOMA (eds.), The Politics of Memory: Transitional Justice in Democratizing Societies, New York, Oxford University Press, 2001; POPOVSKI VESSELIN and SERRANO MÓNIKA (eds.), After Oppression: Transitional Justice in Latin America and Eastern Europe, New York, United Nations University Press, 2012.] 

However, several important works focus on domestic criminal accountability as a response to state crimes during the third wave of democratisation. The most comprehensive one was coordinated in 2000-2002 by Eser, Arnold, and Kreicker. The study identifies models of criminal accountability or impunity adopted in transitional societies since 1970, and interrogates the factors that influence transitional justice. It investigates twenty countries from Latin America, Africa and Eastern Europe. Extensive reports were published in German for several countries, and brief general conclusions were published in English.[footnoteRef:9] The investigation focuses largely on the relationship between law and politics during transition periods and interrogates less the impact of criminal accountability on the democratisation process, the rule of law or on the collective memory. Like Elster, Calhoun, and Welsh,[footnoteRef:10] this research identifies the nature of the former dictatorial regime and the politics of the present as the main factors that influenced accountability for past human rights violations during transition periods.  [9: ESER ALBIN, ARNOLD JORG, and KREICKER HELMUT, Criminal Law in Reaction to State Crime. Comparative Insights into Transitional Processes, Project Report, Max-Planck Institute, 2002.]  [10: ELSTER JON, Closing the Books. Transitional Justice in Historical Perspective, Cambridge, Cambridge University Press, 2004; CALHOUN NOEL, Dilemmas of Justice in Eastern Europe’s Democratic Transitions, New York, Palgrave Macmillan, 2004; WELSH, HELGA, ‘Dealing with the Communist Past: Central and European Experiences after 1990’, Europe-Asia Studies, vol. 48/ n. 3/1996, pp. 413-428.] 

Sikkink’s work presents a compelling case for criminal trials,[footnoteRef:11] arguing first that holding former leaders legally accountable strengthens the chances for a successful transition to a democracy.  Secondly, with such trials becoming the norm, the world transforms into a smaller place and provides no shelter for leaders to hide. Sikkink’s position places international law as a key player in the process and the preeminent deterrent against such crimes in the future. Sikkink also consigns great weight to human rights, and their global, universal effect, a factor that is arguably overstated in her work. Michnik, writing about Pinochet’s arrest, correctly draws our attention to the role of the past (‘yesterday’s ghosts’) in the discourses emerging from contemporary events, that revive arguments about the features of the Cold War, the parameters of sovereignty and ‘the conflict between the logic of justice and the logic of compromise’.[footnoteRef:12] This important question forces us to revisit the question of human rights and its place in transitional justice scholarship. The role of regional human rights is the subject of Buyse and Hamilton’s timely monograph, which focuses on key provisions of the European Convention on Human Rights in the framework of transitional justice and its trajectory along human rights’ protection and related narratives.[footnoteRef:13]Almqvist and Esposito’s work concentrates on developments in Latin America and Spain, and is an important contribution in the area with their focus on courts in their discussion on criminal prosecutions of war crimes, committed in the context of a repressive and / or on-going conflict.[footnoteRef:14] The contributions are written by practitioners that lend valuable insight into selected case studies that can form a basis for more analytical examinations of the key questions at hand, such as that undertaken by Skaar, on her comparative study of courts in Latin and South America.[footnoteRef:15] [11: SIKKINK KATHRYN, Justice Cascade. How Human Rights Prosecutions are Changing World Politics, New York, Norton, 2011.]  [12:  MICHNIK ADAM, ‘Mantra Rather than Discourse’, Common Knowledge, vol. 8/n. 3/2002, pp. 516-525.]  [13: BUYSE ANTOINE and HAMILTON MICHAEL (eds.), Transitional Jurisprudence and the ECHR: Justice, Politics and Rights, Cambridge, Cambridge University Press, 2011.]  [14: ALMQVIST JESSICA and ESPOSITO CARLOS (eds.),The Role of Courts in Transitional Justice. Voices from Latin America and Spain, London, Routledge, 2012.]  [15: SKAAR ELIN, Judicial Independence and Human Rights in Latin American: Violations, Politics, and Prosecution, New York, Palgrave Macmillan, 2011.Also SUGARMAN DAVID, ‘Courts, Human Rights and Transitional Justice: Lessons from Chile’, Journal of Law and Society vol. 36/n. 2/2009, pp. 272-281.] 

McAdams’s edited collection[footnoteRef:16] focuses on the relationship between judicial accountability and the rule of law in transition periods. While the book is very rich in case-studies from the third wave of democratisation, it lacks a conclusion and does not address issues like the role of successor trials in the democratisation process and of collective memory about a traumatic past in practice. Kritz’s work[footnoteRef:17] also addresses the issue of successor trials in various countries, but it uses descriptive country-reports rather than analytical studies. At the same time, as the book was published in 1995, many changes have occurred in the transitional judicial accountability process worldwide, including the cases analysed in his collection. As we aim to show in this collection, one key point that has emerged since Teitel’s 2000 work on Transitional Justice, is that the transitional justice project, for certain states and regions, is on-going and not restricted to any particular time-frame. [16: MCADAMS JAMES A. (ed.), Transitional Justice and the Rule of Law in New Democracies, Notre Dame, University of Notre Dame Press, 1997.]  [17: KRITZ NEIL J. (ed.), Transitional Justice: How Emerging Democracies Reckon with Former Regimes, Washington DC, US Institute of Peace, 1995.] 

Given the context, our aim is to present a critical and contextual analysis that includes snapshots of domestic accountability from different geographical areas and periods of time, where international (criminal) law may or may not be relevant. The collection makes some rare accounts available to an English-speaking audience. While our chapters seem to be making the usual stops in the specific country's timeline related to addressing past injustices, we aim to explain why these histories are important, what they show but also what they do not show in terms of opportunities and constraints of criminal justice as a means of dealing with the past. Also, by approaching transitional justice as a longitudinal study, we are in a position to critique the area od transitional justice itself through these cases, all connected by an examination of penal measures used to address past injustices in the period of post-dictatorship or post-conflict. As other retributive measures of reckoning with the past (such as lustration or pension cuts) exercise their effect and interrelate with criminal justice, the volume also looks at the interaction between trials and alternative methods of addressing past injustices. In cases like Nepal, Slovenia and Albania, where the legal framework or the political context disabled criminal accountability for gross violations of human rights, the book also analyses complementary forms of accountability that were more profitably pursued. 
The country cases have been selected upon types of different non-democratic regimes, extrication paths from dictatorship, and domestic, hybrid, and international forms of justice. We have included various former Communist regimes (from authoritarian Slovenia to sultanist Romania and Albania), regimes of occupation (Lithuania), and cases of civil war (Congo, Nepal, Rwanda, Uganda). We also consider a wide-range variation of extrication paths: negotiated transitions (Poland, Nepal), replacements through mass pressure (Albania, Romania), transition through absorption (Germany), or international intervention (Rwanda). Most of the cases selected here deal with domestic accountability (Albania, Germany, Lithuania, Nepal, Poland, Romania, Slovenia). The relationship between national and international criminal justice is however emphasised either through cases of ‘hybrid justice’ (Rwanda, Congo, Uganda), or through the role of judicial regional mechanisms in the national processes of dealing with the past (Germany, Lithuania). Many of the case studies in this book, such as the Albanian, Romanian, Nepalese, and Slovenian experiences, have not been written about extensively in English, a fact that enforces the originality of the volume.

RELATIONSHIP BETWEEN JUDICIAL ACCOUNTABILITY, DEMOCRATISATION AND POLITICS IN TRANSITIONAL SOCIETIES

Within the framework of democratic transition and consolidation, one crucial question is ‘how should societies deal with past injustices committed by the predecessor regime?’ Studies in transitional justice are generally based on the assumption that various legal responses and measures should be considered on the basis of their prospects for democracy.[footnoteRef:18] This then leads to the question about the transformative significance of the law. This debate has centred on a development process that follows one of two strands whose end result is democracy. According to the first aspect, specific legal measures are needed to precede political transition. As argued by Orentlicher, Berneman, and Mendez, prosecuting past human rights abuses means ‘good political sense,’ as it underlines the fundamental nature of the new political and juridical order and shows discontinuity with the abusive practices of the past.[footnoteRef:19] Prosecuting affirms a new order based on rule of law, on the assumption that ‘some rights are so fundamental that they can never be abridged or derogated, not even in an emergency situation that threatens the life of the Nation.’[footnoteRef:20] This approach would enforce people’s trust in the sense of justice and undermine the culture of impunity with regard to political crimes and abuses. Transitional justice is also seen as a form of diminishing the strength of former dictatorial regime’s elites. Criminal proceedings will thus put an end to the cycle of violence and to a political culture based on human rights violation. But this is also dependant on a judiciary that is independent, protected by relevant constitutional provisions and statutes, and has the appropriate legal measures to apply to the peculiar legal questions that arise and the interpretative skills to do so.[footnoteRef:21] In Fijalkowski and Černič’s chapters, the role of the judiciary is identified as a key feature in the transitional justice discourse, an often-neglected theme. [18: ACKERMAN BRUCE, The Future of Liberal Revolution, New Haven, Yale University Press, 1992; LINZ JUAN and STEPAN ALFRED, Problems of Democratic Transition and Consolidation: Southern Europe, South America, and Post-Communist Europe, Baltimore, Johns Hopkins University Press, 1996; HUNTINGTON SAMUEL, The Third Wave: Democratization in the Late Twentieth Century, Norman, University of Oklahoma Press, 1991.]  [19: MENDEZ JUAN E., ‘In Defense of Transitional Justice’, in MCADAMS JAMES A.(ed.), op. cit., pp. 1, 15; ORENTLICHER DIANE F., loc. cit.; BERNEMAN JOHN, Settling Accounts: Violence, Justice and Accountability in Post-socialist Europe, Princeton, Princeton University Press, 1997.]  [20: MENDEZ JUAN E., loc. cit., p. 15.]  [21: See, for example, SKAAR ELIN, op. cit.] 

According to the second strand, political change is necessary before the creation or establishment of the rule of law. Most arguments against judicial accountability warn of the political instability that such measures can engender, especially when the old elites are still controlling the army forces or secret services. This is demonstrated in the Romanian and Albanian experiences, where the transitional justice process was and continues to be controlled and manipulated by former Communist elites who continued to govern after 1989.[footnoteRef:22] From this perspective, fragile, new democracies have to sacrifice justice for peace and stability. ‘Justice does not lead; it follows,’ assert Snyder and Vinjamuri who assume that amnesties, or simply ignoring the past abuses, may be a necessary tool in consolidation democracy.[footnoteRef:23] But, does the question stated at the start of this section, as to how societies deal with past injustices committed by the predecessor regime, ever go away? Snyder and Vinjamuri’s powerful contention, however convincing, is also challenged. Certain case studies that demonstrate that the perceived silence on the subject actually hides discourses on questions about the past that might result in specific replies to past injustices. An example is the manner in which certain events (i.e. periods of repression) have been acknowledged more symbolically in the support of a specific category of offences, such as Stalinist or Communist crimes. We need to appreciate the role of time in relation to the involvement of key agents when carefully contemplating this second strand. [22: See AUSTIN ROBERT C. and ELLISON JONATHAN, ‘Albania’, in STAN LAVINIA (ed.), op. cit., pp. 176–199 and GROSESCU RALUCA and URSACHI RALUCA, this volume.]  [23: SNYDER JACK L. and VINJAMURI LESLIE, ‘Trials and Errors: Principle and Pragmatism in Strategies of International Justice’, International Security, vol. 28/n. 3/Winter 2003/2004, pp. 5-44, at p. 5.] 

The topic is rich, and there is no better place to begin the study than by looking at criminal justice in transition. Classically, successor trials are commonly thought to play the leading role in the transformation to a more liberal political order. Trials are seen as demarcating the line between legitimacy and illegitimacy. Still, tangible challenges arise. Ever important, the contextual analysis shows the differences in conventional understandings of individual responsibility and the development of new legal forms that fall outside the conventional legal categories. This is shown in the Nepalese or Rwandan experiences, presented in this book. This understanding is dominated by punishment, the symbol of accountability and the rule of law. As such, criminal justice, constitutional justice and the rule of law share strong affinities. This relationship is pronounced in transitioning processes towards democracy, such as Rwanda, where addressing past injustice (genocide) formed an important constitutional question, in terms of the role of criminal law in alternative strategies and accountability, as seen in Sullo’s contribution in this volume, but also as examined at the regional level by Pinto Soares, where the concept of complementarity can comprise and effect goals of transitional justice. 
The choice of one strand over the other depends on the disciplinary lens or the national response to universal norms. In this constellation, law is the product of politics. Where justice is sought, the discussion best clarifies the developmental process when it treats and recognises the balance of power. Anne-Marie Slaughter’s work in the area has revealed the importance of explaining the law’s role during times of political change and the location of justice in a process where the relationship between past injustice and a state’s promise as a liberal democracy are in the spotlight.[footnoteRef:24] Her work took on resonance in the area of international law and relations following the collapse of Communism. In contrast to the position asserted by key thinkers in the area, the failure of the Communist project does not immediately translate into a victory for democracy, as argued by Francis Fukuyama in 1989.[footnoteRef:25] Part of the discussion considers the role of human rights, as an important global actor, and one that is certainly linked to democratic and the transitional justice process, but requiring a much more critical examination.[footnoteRef:26] It is clear that the study of transitional criminal justice necessitates a slight shift in the way we examine and perceive these processes. In this vein, the editors agree with Teitel’s position that rejects the notion that the move toward a more liberal democratic political system suggests a universal or ideal norm. As shown in these case studies, prosecutions do not form part of the state’s process of transitioning towards democracy, and could, in fact, occur years later, such as in the selected Central and East European states found in this collection (Fijalkowski; Černič; Elbasani and Lipinski; Žalimas).  [24: SLAUGHTER ANNE-MARIE, ‘International Law and International Relations: A Dual Agenda’, American Journal of International Law, vol. 87/n. 2/1993, pp.205–239.]  [25: FUKUYAMA FRANCIS, ‘The End of History’, The National Interest, Summer 1989, available at http://www.wesjones.com/eoh.htm (last accessed 21 January 2013) and FUKUYAMA FRANCIS, The End of History and the Last Man, New York, Free Press, 1992.]  [26: Such as SIKKINK KATHRYN, op. cit.] 

Another critique regarding the positive role of criminal trials in the democratisation process is that transitional justice often becomes a potent political tool, instrumentalised and manipulated in the strategic interests of various actors.[footnoteRef:27] On the one hand, as shown in Elbasani and Lipinski’s contribution in this book, the Albanian process of reckoning with the past became ‘almost the property of few anti-communist forces’ and was misused in order to de-legitimise political opponents. On the other hand, remnants of dictatorial rule, still apparent and existing as both visible and hidden actors,[footnoteRef:28]affect the manner in which accountability is addressed. In the Polish and Slovenian case studies (addressed by Fijalkowski and Černič) the politicisation of issues hinders progress with respect to the criminal prosecution of important cases of egregious human rights violations. Grosescu and Ursachi’s analysis contributes to the debate by identifying ways in which the judicial accountability for crimes committed in December 1989 in Romania was shaped by the political interests of various post-Communist elites.  [27:  See for example WELSH HELGA, loc. cit., KISS CSILLA, ‘The Misuses of Manipulation: The Failure of Transitional Justice in Post-communist Hungary’, Europe-Asia Studies, vol. 58/n. 6/2006; LOS MARIA and ZYBERTOWICZ ANDREJ, Privatising the Police State. The Case of Poland, Baltimore, John Hopkins University Press, 2000.]  [28: See PODGÓRECKI ADAM and OLGIATI VITTORIO (eds.), Totalitarian and Post-Totalitarian Law, Aldershot, Dartmouth Publishing Co., 1996.] 

These accounts show how the concept of justice in periods of political change is extraordinary, constituted ‘by, and constitutive of, the transition.’[footnoteRef:29] Notions of justice are contextualised and subjective and informed by the past injustice and by the politics of the present. This is also observable in the way various states understood the rule of law in transition period and tried to reconcile law as written and law as right, procedural and substantive justice. Since the end of World War II, this issue is at the core of transitional justice, opposing legal positivist and advocates of natural law. One could argue that Gustav Radbruch, and his reply to the atrocities committed under Nazi rule revealed the failure of legal positivism and a triumph for re-thinking the role of natural law. In fact, Radbruch’s work has not only been revisited through the year by leading legal thinkers, such as Hart, Fuller, Alexy, or Paulson, but also has been developed by courts and experienced a sort of cross-pollination in cases that struggle with retrospective justice.[footnoteRef:30] The German experience from the Second World War, the 1945-1949 Nuremberg trials, and the East German experience from the 1990s Border Guards cases, have all provided a basis for decision-making and debate in post-Communist states.[footnoteRef:31]Scholars who have examined these cases point to different accounts of justice that either succeed or fail in meeting the expectations of lawyers and society.[footnoteRef:32] And the controversy continues at the European level; the regional human rights regime is having an effect on the transitional justice process, and underpins most of the contributions in this monograph.[footnoteRef:33] Several chapters of this book (Fijalkowski, Černič, Žalimas) address the topic and generally illustrate how transitional justice, while grounded most of the time in positive law, tried to incorporate values of justice associated with natural law and thus mediating rule-of-law dilemmas during periods of political transformation. [29: TEITEL RUTI, Transitional Justice, New York, Oxford University Press, 2000, p. 6.]  [30: See KÜNZLER ADAM, ‘Judicial Legitimacy and the Role of Courts: Explaining the Transitional Context of the German Border Guard Cases’, Oxford Journal of Legal Studies, vol. 32/2012, pp. 1–33; QUINT PETER E., ‘The Border Guards Trials and the East German Past - Seven Arguments’, American Journal of Comparative Law, vol. 48/2000, pp. 541–572. See also PAULSON STANLEY L., ‘Lon L. Fuller, Gustav Radbruch and the ‘Positivist Theses’, Law and Philosophy, vol. 13/1994, pp. 313–359; HART HERBERT. L.A., ‘Positivism and the Separation of Law and Morals’, Harvard Law Review, vol. 71/1958, pp. 593–629 and FULLER LON. L., ‘Positivism and Fidelity to Law - A Reply to Professor Hart’, Harvard Law Review, vol. 71/1958, pp. 630-672.]  [31: See SADURSKI WOJCIECH, op. cit.]  [32:  An interesting position but one that is outside the scope of this book is found in POSNER ERIC A. and VERMUELE ADRIAN, ‘Transitional Justice as Ordinary Justice’, University of Chicago Public Law and Legal Theory Working Paper No. 40, March 2003, available at http://www.law.uchicago.edu/academics/publiclaw/index.html  (last accessed 6 February 2014). ]  [33: BUYSE ANTOINE and MICHAEL HAMILTON (eds), op. cit.] 


ROLE OF SUCCESSOR TRIALS IN RE-WRITING HISTORY

Another issue addressed in this book is the role of successor trials in re-writing history and shaping collective memory of the traumatic past. According to Osiel, Malamud-Goti, and Teitel, transitional criminal justice constitutes an important process of narrative construction, understood as ‘storytelling’ (mise en récit) about injustice.[footnoteRef:34] The selection of the relevant facts at the trial, their legal characterisation, and the assignation of blame in courts represent public affirmations of an official and normative version of events and thus contribute to the forging of a common historical memory of the recent past. The trials of Adolf Eichmann in 1961, or of the south-Korean dictators Chun Doo Hwan and Roh Tae Woo in 1996, appeared to be key-moments of national construction and re-foundation of the society on new principles, relying on a wide judicial narrative about past repression.[footnoteRef:35] Trials could also produce information even many years after the incident, and could persuade individual perpetrators and victims to confront their own narratives of events. In this sense, ‘judicial truths’ shaped in legal settings ‘have their own place in the creation of a comprehensive historical record, raising important practical and strategic issues about the relationship between truth-telling and judicial accountability.’[footnoteRef:36] Teitel perceives transitional criminal trials as ‘long-standing ceremonial forms of collective history making’ which ‘enable vivid representations of collective history through the recreation and dramatization of the criminal past.’[footnoteRef:37] Osiel argues that story-telling is led by society and driven by historical tropes, such as tragedy; triumph; resistance to subordination; or irony, and so on.[footnoteRef:38] In contrast, criminal law’s trope is ‘vindication of society’s basic norms protecting person’s rights to life and liberty, against whoever, by his or her conduct denies them. Both consciously and subconsciously tap into society’s story lines that can dominate over justice’.[footnoteRef:39] At the same time, for scholars like Mendez, truth obtained at a criminal trial could even have advantages over ‘truth reports.’ Stricter rules governing the admissibility of evidence, the defendant’s right to challenge the accusations and to provide his own version of the events, as well as the requirement to overcome the presumption of innocence, ‘are all factors that convey a special weight and credibility to the verdict obtained at trial.’[footnoteRef:40] [34: OSIEL MARC J., Mass Atrocity, Collective Memory, and the Law, New Brunswick, Transaction Publishers, 1997; MALAMUD-GOTI, JAIME, ‘Trying Violators of Human Rights: The Dilemma of Transitional Democratic Governments’, in Aspen Institute, State Crimes: Punishment or pardon. Aspen, CO: Justice and Society Program of the Aspen Institute,1989; KIRCHHEIMER OTTO, Political Justice: The Use of Legal Procedure for Political Ends. Princeton, Greenwood Press, 1961; TEITEL RUTI, op.cit.; NIÑO CARLOS SANTIAGO, Radical Evil on Trial, New Haven, Yale University Press, 1996.]  [35:  For accounts of the narrative function and the aftermath of the Nuremberg Trials and Adolf Eichmann's conviction, see for example WIEVIORKA ANETTE, Le procès de Nuremberg, Paris, Editions Liana Levi, 2006; WIEVIORKA ANETTE, Le procès Eichmann, Paris, Editions Complexe, 1989. For the epistemic function of Chun Doo Hwan and Roh Tae Woo’s trial see ROEHRIG Terence, The Prosecution of Former Military Leaders in Newly Democratic Nations. The Cases of Argentina, Greece and South Korea, Jefferson North Carolina & London, McFarland & Company, 2002.]  [36: COLLINS CATH, Post-Transitional Justice. Human Rights Trials in Chile and El Salvador, University Park, Pennsylvania University Press, 2012, p. 11. ]  [37: TEITEL RUTI, op. cit., pp. 72–73.]  [38: OSIEL MARC J., op. cit., pp. 103-104]  [39:  Ibidem., pp. 114-115.]  [40: MENDEZ JUAN E., loc.cit., p. 16.] 

More sceptical scholars like Rousso, Evans, or Ricoeur challenge the idea of history written by courts and show its serious limitations.[footnoteRef:41] On the one hand, the critiques regard the fragmentary histories produced by courts, as the role of the judiciary is not to grant intelligibility and coherence to events, but to apply justice and assign responsibility within the strict limits of the procedural codes. Justice tries individuals and individual causes, while history has a permanent opening towards the collective and institutional dimension of phenomena. However, this critique has been increasingly contested by prosecutions of international crimes, which implies a wider contextualisation of the criminal act and extensive historical interpretations.[footnoteRef:42] On the other hand, the influence of politics over justice in transition periods may transform trials in political weapons for delegitimising adversaries. This idea was emphasised many years ago by Hannah Arendt, in her book Eichmann in Jerusalem. Criticising the use of judicial accountability in the purpose of strengthening the Israeli national state, she argued that ‘the purpose of the trial is to render justice, and nothing else … Justice demands that the accused be prosecuted, defended and judged, and that all the other questions of seemingly greater importance – of ‘How could it happen?’ and ‘Why did it happen?’, of ‘Why the Jews?’ and ‘Why the Germans?’… be left in abeyance.’[footnoteRef:43] Authors like Buruma, or Rosenberg, follow Arendt, stating that when the courts are used for history lessons, there is an important risk to transform the proceedings in show trials. In this vein, while justice belongs in courts, history education should belong in schools.[footnoteRef:44] [41: ROUSSO HENRY, The Haunting Past: History, Memory and Justice in Contemporary France, Philadelphia, University of Pennsylvania Press, 2002; EVANS RICHARD, 'History, Memory and the Law: The Historian as Expert Witness', History and Theory, vol. 41/2002, pp. 326-345; RICOEUR PAUL, La mémoire, l’histoire, l’oubli, Paris, Seuil, 2000.]  [42:  See for example WILSON RICHARD ASHBY , 'Judging History: The Historical Record of the International Criminal Tribunal for the Former Yugoslavia', Human Rights Quarterly, vol. 25/n. 3/2005, pp. 908-942.]  [43: ARENDT HANNAH, Eichmann in Jerusalem, London, Faber and Faber, 1963, p. 232.]  [44: BURUMA IAN, The Wages of Guilt: Memoires of War in Germany and Japan, London, Vintage Books, 1995, p. 142; ROSENBERG TINA, The Haunted Past, New York, Vintage Books, 1995, p. 218.] 

These opposite views illustrate the complexity of re-writing history through judicial accountability and call for caution with regard to a normative approach. In the present volume, Grosescu and Ursachi directly interrogate the epistemic function of successor trials in their article on post-Communist Romania. They argue that trials made a certain contribution to the gradual normalisation of the historic discourse, but that instrumentalisation of justice for political purposes and the lack of predictability in judicial procedures compromised the narrative function of transitional criminal justice in Romania. Indirectly, the issue is also addressed by Žalimas’s contribution on Lithuania, which discusses the broader Baltic understanding of the concept of genocide (that comprises not only national, racial, ethical and religious groups, but also political and social groups) in conjunction with international norms. His chapter shows how criminal law evolves and transforms within a specific historical situation and experience, but also how judicial accountability contributes to enforce narratives about past repression. Lithuania is one of the very few countries in former Central-Eastern Europe, where successor trials emphasised the Communist regime and the Soviet occupation as agencies of genocide and crimes against humanity. Fijalkowski’s chapter on retrospective justice examines how the principle of non-retroactivity was understood in transitional accountability in post-Communist Germany and Poland, and consequently what narratives transitional criminal law produced about the legality of the former regime. Žalimas and Černič also address this question in their contributions on the Lithuanian and Slovenian cases. Žalimas places his discussion in the context of European developments, showing the relevance of the transitional criminal justice narrative in a regional perspective. The challenges faced by Lithuania in its quest to prosecute its former leaders cannot be disconnected from its past as part of the Soviet Union. Significantly, the European human rights regional system plays a role as a potential ‘dispenser of transitional justice’ as demonstrated in the Lithuanian case, Kononov.[footnoteRef:45] The Lithuanian experience contrasts with the Slovenian case study, which too is framed in its former constellation, namely the Yugoslav context, but whose historical narrative concerning the past is largely manipulated by Slovenian politics and mechanisms aimed to facilitate self-reflection on the part of relevant legal officials and society are absent. [45: BUYSE ANTOINE and HAMILTON MICHAEL(eds.), op. cit.] 


INTERACTION BETWEEN DOMESTIC AND EXTERNAL ACTORS IN SHAPING TRANSITIONAL JUSTICE AND DEMOCRATIC ACCOUNTABILITY

To what extent international law and actors represent key-factors in designing domestic accountability for human rights violation remains a controversial assumption that drives the work of both theoreticians and practitioners working in the field. The legacy of the Nuremberg trials in transitional justice has been the subject of extensive research, which recognises the London Charter as a milestone in breaking down impunity for mass atrocities both at international and national levels.[footnoteRef:46] We refer to some of the key ideas in this section, as a comprehensive overview is outside the scope of this monograph’s aims.  [46: TOMUSCHAT CHRISTIAN, ‘The Legacy of Nuremberg', Journal of International Criminal Justice, n. 4/2006; WIEVIORKA ANETTE, op. cit.; BLUMENTHAL DAVID A., MCCORMACK TIMOTHY L. H. (eds.), The Legacy of Nuremberg: Civilising Influence or Instittutionalised Vengeance?, Leiden, Koninklijke Brill, The Netherlands; EHRENFREUND NORBERT, The Nuremberg Legacy: How the Nazi War Crimes Trails Changed the Course of History, New York, Palgrave Macmillan, 2007.] 

The relationship and interaction between international and domestic agents was brought into the spotlight with Augusto Pinochet’s arrest in London in 1998, which has been described as ‘a catalyst stimulating the action of domestic courts’ in both Chile and Argentina.[footnoteRef:47] Some commentators even argued that in Latin America internationalised accountability actions are the main or even the only solutions for the re-emergence of an issue that was domestically waning.[footnoteRef:48] In this vein, various scholars underline the power of judicial regional mechanisms or of international institutions to provoke changes in domestic legislation jurisprudence.[footnoteRef:49] Transnational networks and ‘global civil society’ were also identified as key actors in changing accountability outcomes.[footnoteRef:50] In her 2011 work, Teitel presents a confident account of the normative shift in three regimes namely international human rights law, international humanitarian law, and international criminal justice. At their interface a common vision or purpose is revealed: a global rule of law.[footnoteRef:51] [47: ROHT-ARRIAZA NAOMI, The Pinochet Effect: Transitional Justice in the Age of Human Rights, Philadelphia, University of Pennsylvania Press, 2005.]  [48: Ibidem.]  [49: RISSE THOMAS, ROPP STEPHEN C., SIKKINK KATHRYN (eds.), The Power of Human Rights: International Norms and Democratic Change, Cambridge, Cambridge University Press, 1999; KECK MARGARET, SIKKINK KATHRYN, Activists Beyond Borders: Advocacy Networks in International Politics, Ithaca, Cornell University Press, 1998.]  [50: SIKKINK KATHRYN, op. cit.; RISSE THOMAS, ROPP STEPHEN C., SIKKINK KATHRYN (eds.), op. cit.]  [51: TEITEL RUTI, Humanity’s Law, New York, Oxford University Press, 2011.] 

In opposition, other writers claim that international law and actors have had a limited role in domestic processes of transitional justice, especially in post-communist Eastern Europe. Because international law is originally and essentially inter-state law, and therefore subjected to the fluctuations of states’ will, it does not really have constraining meanings.[footnoteRef:52] Huyse, for example, considers the choices that present themselves to successor regimes when deciding how to deal with the past.[footnoteRef:53] The international legal context works alongside the legacy of the past and nature of the exit from the dictatorship or authoritarian rule. It is the mode of transitioning, whether negotiated (and peaceful) or violent (and revolutionary),[footnoteRef:54] that is the key factor in terms of constraining meanings of justice and measures. After all, it would be a question that lies at the heart of the balance of power and decision-making. Elsewhere, in her discussion about the genealogy of transitional justice, Teitel identifies key phases in the evolution of transitional justice: the Nuremberg legacy and approaches to accountability; international justice and challenges presented by a variety of political realities apparent in the increasing numbers of transitions; and the effect of globalisation.[footnoteRef:55] International justice, underpinned by an internationalist policy with respect to seeking justice for past atrocities, was thought to secure the rule of law. However, the international component of the project would be challenged by domestic calls to assume responsibility for securing the rule of law. It quickly became evident that the Nuremberg formula was not suitable in all circumstances. The values that presented themselves following Nuremberg, in relation to seeking justice and accountability are no longer useful in newer political contexts to emerge, where different forms of justice are created and appeal to different situations and societal needs. These multiple forms of justice are best understood in the specific contexts and realities, but also extending to the peculiar legal, political, cultural, and societal features of the predecessor regime. This is a strong feature of the contributions to this volume. It is also particularly interesting in regional, rather than international developments. As such, new political contexts have emerged within which to place transitional criminal justice.  For example, recent research focuses on the role of the European human rights regime in transitional justice, which engages in a balancing exercise with respect to international law and norms and domestic contexts in terms of specific histories. Teitel has recognised that the historical context is relevant to transitional justice. For her, it contributes to an understanding about balancing political interests and definitions of justice. This process can have a limiting role with respect to the impact of international law. It can in some cases, present creative solutions, usually provided by domestic courts, and more recently by the European Court of Human Rights, to the dismay of some observers.[footnoteRef:56] [52: LEFRANC SANDRINE, Politiques du pardon, Paris, Presse Universitaire de France, 2002, pp. 79–85; ELSTER, JON, ‘On Doing What One Can: An Argument against Post-Communist Restitution and Retribution’, in KRITZ, NEIL J. (ed.), op. cit, pp. 566–568; SCHABAS, WILLIAM A., 'On Justice, Democracy and Impunity in Post-Genocide Rwanda: Searching for Solutions to Impossible Problems', Criminal Law Forum, vol. 7/1996, pp. 551–552.]  [53: HUYSE LUC, 'Justice after Transition: On the Choices Successor Elites Make in Dealing with the Past', Law and Social Inquiry, vol. 20/2006, pp. 51–78.]  [54: PŘIBÁŇ JIŘÍ, Legal Symbolism: On Law, Time and European Identity, Aldershot, Ashgate, 2007, pp. 142-146.]  [55: TEITEL RUTI, ‘Transitional Justice Genealogy’, Harvard Human Rights Journal, vol. 16/2003, pp. 69–94.]  [56:  See TEITEL RUTI, loc. cit.;BUYSE ANTOINE, MICHAEL HAMILTON (eds.), op. cit.] 

In this book, whether international law has any role to play in fine-tuning national transitional justice discourses is tackled by Pinto Soares and Ivan, both of whom provide distinct answers in their critique. Pinto Soares demonstrates how the principle of complementarity is an important component in the transitional justice discourse in the Democratic Republic of Congo, Uganda and Kenya. The emphasis placed on maintaining and reaching goals related to transitional justice, further to the principle in international criminal law, is an important and additional feature to consider when we take a longer view of transitional justice. The chapters of Žalimas and Černič also address the interaction between domestic and international actors in Eastern Europe, allowing conclusions about the relationship between external intervention and the domestic evolution of accountability issues over time. In this vein, the role of international criminal law in shaping developments in and outside Europe is pertinent, in terms of national legislation and constitutional jurisprudence, as well as within the context of the creation of international criminal tribunals and/or hybrid courts, from the 1990s onwards. The relationship between criminal justice, constitutional justice, and the rule of law has strong affinities with each other.[footnoteRef:57]Gallen shows the presence of a clear international standard and the use of comparative international cases and materials in the 2007 Nepali Supreme Court’s decision with regard to the incrimination of torture and enforced disappearance. His chapter demonstrates the potential for international law to impact on domestic accountability, yet remaining subject to domestic application in a context where international law does not play a leading role in determining the content of implementing legislation. In his study about post-genocide Rwanda, Sullo underlines how the relationship between local and international is marked by the phenomenon of legal migration. Not only do international jurisdictions borrow penological reasoning and punishment modalities from national tribunals, but the transplant of retribution and deterrence also influences the latter as goals for the punishment, according to the logic of the international courts.  [57: TEITEL RUTI, Transitional Justice, op. cit., pp. 21-23.] 


NARRATIVES OF THE PARADOX OF TIME IN TRANSITIONAL JUSTICE

The case studies in this volume are connected by the temporal nature of transitional justice; the past as a key feature (in addressing prior injustices), the present (where transitional justice takes on a permanent or fixed feature in the legal discourse), and the future (which is not always addressed in relevant mechanisms) – all point to temporality and time as an inherent aspect of transitional justice. On the one hand, it is generally understood that the paradox of time informs the general feeling that obligations stemming from transitional justice weaken over time. This occurs when new circumstances take over that defer transitional redress for past injustice. On the other hand, experiences show that this is not true; for there are many examples of survivors, from WWII atrocities, or from the former Soviet bloc countries, still receiving or making claims for redress, or seek the truth of the event.[footnoteRef:58] The notion of time in transitional justice entails a variety of narratives, beginning with the Nuremberg legacy to present day. [58: CZARNOTA ADAM, KRYGIER MARTIN, and SADURSKI WOJCIECH (eds.), op. cit.; PŘIBÁŇ JIŘÍ, op. cit., pp. 165-193 ] 

Interestingly, the ‘truth’ of the event is underpinned and indeed at times driven by punishment. The application of the Radbruch formula, a theory conceived in reply to the atrocities of the Second World War, to more recent cases of egregious human rights violations shows the timeless element of a concept of meta-justice that is rooted in natural justice and scholarly approaches to the study of transitional justice genealogy.[footnoteRef:59] These objectives both complement and fulfil opposite objectives in transitional criminal justice. As shown in the discussion about national and international developments and entanglements, the concerns about accountability have shifted to truth versus justice, or official histories to access to historical records, in a key phase in the genealogy of transitional justice.[footnoteRef:60] Temporality comes into play with respect to closure, a key element of the national approaches and scholarly discussions in the post-1989 period.[footnoteRef:61] [59: See KÜNZLER ADAM, loc. cit.; QUINT PETER E., loc. cit. See also PAULSON STANLEY L., loc.cit; HART HERBERT L.A., loc. cit.; and FULLER LON. L., loc. cit.]  [60: TEITEL RUTI, , loc. cit.]  [61: Ibidem. See also PŘIBÁŇ JIŘÍ, op. cit., pp. 142-146.] 

Owing to a variety of hurdles in the form of legal definitions, vague notions, constitutional challenges, death of perpetrators and witnesses, the passage of time informs the pace and shape of transitional criminal justice. Ultimately, the goal of punishment is therefore left unfulfilled. Reflexivity, understood as an awareness of the value of judgments made by the agent herself and/or external agents, has been identified in the Polish case study as concerns judicial officials. This is not only a positive development (to the surprise of some commentators and observers) but also lends insight into the longitudinal perspective of the narrative of time in this area. Reflexivity is an element not yet found in the Albanian experience, as shown in Elbasani and Lipinski’s contribution in this volume, where the political dimension is ever present and driving debates on lustration, proving another dimension to the lens in which we view, among others, the Polish context. The Albanian experience evidences a control of time, an imposed forgetting onto Albanian society, with only partial success, on the part of its post-Communist elite.[footnoteRef:62] Poland and Albania are interesting case studies, owing to their similarities and differences with regards to this question. One element of the paradox of time is the silence that connects both experiences. For Poland, it is the silence about its painful history, one that it knows very well, but is yet to be acknowledged by external agents (such as Russia), both symbolically and legally.[footnoteRef:63] The persistent need to know has been understood metonymically in some countries. In Albania, for example, there is a silence on the part of society in terms of a desire to have legal measures address injustices. The muteness continues to be manipulated by the political elite; there are a number of initiatives in the form of film and exhibits dedicated to the early, repressive years of the dictatorship.[footnoteRef:64] It is not evidence of forgetting, but rather an attempt at selective remembering and reading of the past. [62: STAN LAVINIA (ed.), op. cit., pp. 176-199.]  [63: APPLEBAUM,ANNE, ‘Evil After Evil’, The New Republic, 31 December 2012, pp. 44–47 and by the same author, Iron Curtain: The Crushing of Eastern Europe, New York, Doubleday, 2012.]  [64:  Exhibits from 2012 shown at the History Museum. Note also the film directed by Saimir Kubamo, entitled ‘Martyrs’, about show trials from the 1940s.] 

Political change is one constant factor that features in the stories and that also has an effect on the conditions of justice. A good example of this is the way in which various measures have attempted to address Stalinist-era injustices. With the passage of time, the question has been viewed as an inheritance of a moral legacy and the way in which the successor generation deals with its predecessor’s crimes. Eventually, with the pragmatics and death of perpetrators and victims, the form a redress takes is largely symbolic, which could facilitate a modern regime’s reply to old obligations and legacies and secure a nation’s political identity over time. Thus we can argue that the paradox of time includes features of closure, remembering, forgetting, amnesia and memorialisation. These discourses have an effect on transitional criminal justice and its key agents.
In conclusion, this monograph is the effort of two scholars working in two disciplines: law and politics – what should be a ‘marriage made in heaven.’ Both editors also appreciate the role that history plays in our analysis. The strength of this volume is threefold. First, it interrogates criminal accountability as method of addressing past human rights violations, while most of transitional justice scholarship in recent years has focused on the analysis of alternative measures of dealing with the past. Its ambition is to re-visit the main interpretations on transitional criminal justice, through various case studies from Europe, Asia and Africa, cases that show similarities in experiences and possible solutions to the challenges that arise when relying on criminal justice as a means of seeking justice for human rights abuses. Secondly, many of the case studies in this book, such as the Albanian, Romanian, Nepalese, and Slovenian experiences, have not been written about extensively in English. Texts authored by local researchers who can rely on sources in local languages are likely to provide a valuable resource. Thirdly, the collection is interdisciplinary and will have broad appeal. In this way, the book seeks to contribute to an on-going discussion that is paramount to international criminal justice and endeavours to open the debate with several types of thinkers, from different disciplines and backgrounds, the scholarly and practical. The scope of this book is limited. It is impossible to engage with every position in the field, not because the respective works does not merit it, but because this is not meant to be a comprehensive study.
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