CHAPTER 5

RETROSPECTIVE JUSTICE AND LEGAL CULTURE. ROMANIA IN COMPARATIVE PERSPECTIVE
RALUCA GROSESCU AND AGATA FIJALKOWSKI
As other Central and Eastern European countries, post-communist Romania faced legal constraints in prosecuting political crimes committed under communist rule.
 Until 2014, the statutes of limitation provided by the Criminal Code and the absence of the international category of “crimes against humanity” in the national legislation were the main legal obstacles for trials. Given that no special laws regulated these difficulties, the Romanian judiciary played an important role in mediating the conflict between the duty to prosecute severe violations of human rights and the duty to respect the basic principle of non-retroactivity of law.

The literature to date has identified the nature of the communist regime, the exit from communism, or the post-communist party struggle for political power as factors determining a country’s preference for enacting or opposing transitional justice measures in post-communist Central and Eastern Europe.
 This chapter discusses another possible explanation: a country’s legal culture, in particular the judiciary’s understanding of legal formalism, international human rights law and international criminal law. We assume that this determinant is crucial in cases of criminal justice that entail a conflict between the prosecution of heinous crimes and the prohibition of ex-post facto punishment. 


The discussion below focuses on the Romanian trials concerning political crimes perpetrated during the 1950s, with references to two other post-communist cases: the Bulgarian Lovech camp trial and the German Border Guards trials. All these cases involved strategies to overcome retroactivity in order to indict perpetrators, and mirrored debates about retrospective justice that emerged at the beginning of the 1990s and have continued ever since. Here, retrospective justice refers to criminal prosecutions conducted by a legal order other than the one in effect at the time and place of the actions in question. Contrary to the Czech Republic, Poland, or Hungary, where special laws lifted the statute of limitations or prolonged it for certain categories of crimes, in Romania, Bulgaria and Germany the conflict between the duty to prosecute and the duty to respect the principle of non-retroactivity of law remained a dilemma to be solved directly by the judiciary. In this context, legal experts' education and approaches to constitutionalism, international human rights law, and international criminal law became essential. 

Friedman defined legal culture as a set of ideas, values and discourses about law, as well as a pattern of behaviour and practices deployed by both legal professionals (“internal legal culture”) and non-legal actors (“external legal culture”) that are shaped by, and in return influence, the legal systems and their ideological underpinnings.
 In this chapter, we discuss only the “internal legal culture,” that is, the way in which legal experts understand and apply law. Since we are interested in how courts adjudicate retrospective justice, we do not discuss “external legal culture,” namely the public's attitude towards the law, the legal mobilization, or the legal consciousness of the citizens.
 According to the literature, the practices and ideologies that characterize legal systems can be identified through (1) organizational analysis and ethnographic study of legal institutions and proceedings, and (2) examination of law textbooks and legal scholarship.

 
The concept of legal culture has been criticised for being vague, over-generalising, and hard to operationalize,
 but it can be useful in empirical research if specifically delineated.
 In this chapter, we examine how the judiciary's exposure to a set of values and patterns of behaviour concerning (a) the relationship between law and politics, (b) legal formalism, and (c) approaches to international human rights law and international criminal law has impacted the judicial discourse on transitional justice. We use law university syllabi and textbooks, and the works of various legal scholars who shaped the dominant understanding of the role of law in society. Where the post-communist discourses on retrospective justice are concerned, we examine the trial documents and the legal debates occasioned by court proceedings. We have also conducted interviews with jurists involved in transitional justice to correlate their legal ideas and approaches with the judicial solutions adopted in post-communist trials. 


 Our chapter first discusses the dilemma of retrospective justice in transition, where after World War II the general tendency was to abandon legal positivism in the case of mass atrocity and political repression. We then consider the legal culture of the Romanian communist judiciary, analyse the legal debates on the application of retrospective accountability, and conclude that the approach to retrospective justice was strongly influenced by the dominant judicial culture. Focusing on Romania, we bring comparative elements from Bulgaria and Germany in order to underline the broader implications of legal culture on transitional justice. Judiciaries in Romania and Bulgaria shared the common experience of Soviet legal culture, and its post-communist transformation. In contrast, transitional trials were adjudicated in post-1990 Germany by West German jurists, according to Western legal standards. This comparison sheds light on the role of different legal cultures (West German and Soviet) in transitional justice, the significance of legal culture, and its relationship with political and historical factors.

Dilemmas of retrospective justice in transition

At the international level, the principle of non-retroactivity was established by the 1948 Universal Declaration of Human Rights, and Article 15(1) of the International Covenant on Civil and Political Rights (ICCPR). Article 7(1) of the European Convention on Human Rights (ECHR) enforces the same principle. However, transitions from dictatorial regimes invoke a different narrative. The 1945 “Nuremberg principles” allowed for prosecutions of crimes against humanity, even if these acts had not been criminal under the Nazi legislation. The 1968 UN Convention on the Non-Applicability of Statutory Limitations for War Crimes and Crimes against Humanity provides punishment of such crimes “irrespective of the date of their commission.” Article 15(2) of the ICCPR and Article 7(2) of the ECHR also assert that non-retroactivity should not prejudice the punishment of any act which, “at the time when it was committed, was criminal according the general principles of law recognised by civilised nations.” These provisions seek to guard against the use of the non-retroactivity principle for preventing retribution for heinous crimes, and to allow prosecution on the basis of customary international law.

Since 1945, many countries chose to forsake, in part, the principle of non-retroactivity for penalising state-crimes committed under dictatorial rule.
 After World War II, various legal philosophers addressed the conflict between the duty to prosecute and the duty to respect the principle of non-retroactivity. In a formulation still associated with his name, Gustav Radbruch argued that when an intolerable conflict exists between the written law and a higher conception of justice, the written law must be declared “unjust” and subordinated to the cause of morality. He also advanced the idea that non-retroactivity should be transcended where Nazi crimes were concerned, because the contradiction between Nazi legislation and the sense of justice had become unbearable.
 Herbert Hart, a scholar steeped in legal positivism, criticised the Radbruch formula in the name of the predictability of law. Although Nazi law was immoral, fidelity to the written law must prevail, he said, because it constitutes the only unambiguous principle that assures the predictability of law.
 In opposition to Hart, Lon Fuller considered, like Radbruch, that norms must contain an internal morality to be valid. Therefore, when applied to heinous crimes, retrospective justice does not endanger, but rather supports the rule of law.
 Radbruch's and Fuller's theories are currently accepted worldwide and represent the “escape clause” for jurists who exercise “legal imagination” in order to reclaim the “original social function of the law.”
 

Aspects of legal culture

The Romanian legal experts involved in the trials of former communist leaders have been socialised in the Soviet model of legal culture. While this model has been gradually transformed after 1990, it continued to influence the attitudes and practices of jurists.
 This section analyses the state socialist legal culture and its post-communist adaptation, with reference to the West German model. We focus on (a) the relationship between ideology, law and politics, (b) the approaches to legal formalism, and (c) the attitudes toward international human rights law and international criminal law.

Ideology, law and politics
Communist ideology held that the “will of the working people” was the source of power. The Communist Party, representing the “ideals and aspirations of the proletariat,” was elevated above all state structures, including the judiciary.
 The 1952 Romanian Constitution underlined the role of the judiciary in defending the socialist order. The Party was declared the “leading force” of the society, while all other bodies, including the judiciary, served as “transmission belts of the Party.”

Nikita Khrushchev's rise to power in the Soviet Union marked a turning point for Soviet legal thought with the development of a new concept of socialist legality, entailing due process and more protection of citizens’ individual rights.
 The party’s pressure and control over judges continued to undermine the judiciary’s independence. Judges enjoyed autonomy in deciding most of the cases, but political interference persisted in courts, particularly when political issues were at stake.
 Whenever a conflict appeared between the constitution and the regular laws, judges had to apply the regular laws until parliament solved the controversies. Moreover, the judicial impunity granted to the communist political leadership remained part of the justice system and culture throughout the communist period. 

In contrast, in the context of the Cold War and the division of Germany, the 1949 constitution of the Federal Republic of Germany, the Basic Law, declared the state a welfare democracy, based on the rule of law (Rechtsstaat) as opposed to the East German “dictatorship of the proletariat.”
 The judiciary was granted independence and irremovability, and, through the creation of the Federal Constitutional Court, the power to analyse and decide on the constitutionality of laws.
 As the Basic Law was not politically neutral but prioritised democratic values, “aggressive attitudes towards the free democratic order” were prohibited. This approach was exacerbated by the competition between East and West, leading to prosecutions of communist sympathizers in the 1950s.
 These trials involved, however, due process and were found constitutional by the Constitutional Court.

Approaches to legal formalism


In the first decade after World War II, legal practice in the new popular democracies was left to the “revolutionary consciousness” of law enforcers, who were called to defend the new order by all available means. Laws and procedures had no value per se, and could be applied differently from case to case, according to the consciousness and the interests of the working class.


In the 1960s and 1970s, improved rules and procedures were introduced into the relevant statutes. By the 1970s the Romanian legal community saw a new wave of graduates from courses that were of better quality and less ideologized. An important shift occurred from a “flexible and open-ended approach to the law” to respect for the “basic legal structures closely resembling the disapproved ‘bourgeois law’.”
 Due process was introduced and respected in most cases.
 Legal interpretations tended to be formalist in nature and adopt a position whereby the judge would simply apply “what the Party puts into laws; I am not passing any value judgments of my own,” a survival strategy that continued after 1989.
 Furthermore, constitutional provisions remained marginal in the communist legal systems.


Positivism and formalism marked also the West German legal culture until the mid-1960s. Most German legal scholars considered the Nuremberg trials a form of “victors' justice” and denounced the London Charter as ex post facto law. Consequently, they asked prosecutions of Nazi criminals only on the basis of the national law in force at the time when crimes were committed.
 Between 1946 and 1951, natural law, according to Radbruch's formula, and the Nuremberg criminal categories were also used in several court cases (both criminal and civil) to annul the exculpatory effect of the Nazi legislation. In 1968, the Constitutional Court approved this line of argument.
 Another legal strategy in the 1950s was to declare invalid various repressive laws adopted under the Third Reich because they contradicted the provisions of the Weimar Constitution (still in force under Hitler's rule). In such cases, the judges applied the 1871 German criminal code, not the Nazi one.
 Finally, in 1979, the Bundestag lifted the statute of limitations for murder (committed in the past or in the present), in order to permit the continuation of prosecutions of Nazi crimes.


The 1960s and the 1970s also witnessed the emergence of a new generation of German lawyers, who restarted the debates on the importance of applying the Nuremberg criminal categories, especially crimes against humanity.
 This school of thought and related debates concerning Radbruch, Hart and Fuller began to play an important role in the discussions regarding the post-World War II German transition.
 

International human rights and criminal law


Socialist legal frameworks did not clearly specify the relationship between municipal and international law.
 If contradictions appeared between national and international norms, the legal hierarchy was not stipulated in the constitutions. The Romanian law textbooks criticised any form of monist approach to international law. States were free to create their own domestic legislation in accordance with ratified international treaties, and their national ideological goals.
 International law could thus not be applied directly by courts. 

Until 1990, international law was taught only during one semester during the four years law curriculum and it did not include human rights or international criminal law. International instruments such as the 1948 UN Convention on Genocide, the 1968 UN Convention on crimes against humanity, or the 1966 ICCPR were not studied in universities, although Romania had ratified them. Legal practitioners who graduated during the communist regime recall that concepts like “genocide” or “crimes against humanity” represented “exotic crimes mentioned only exceptionally.”
 The 1945 London Charter, the Nuremberg trials or post-World War II transitional justice remained unknown to most law students.

In contrast, the West German constitution situated international customary law (human rights, humanitarian and criminal law) above ordinary laws, although below the constitutional level.
 From the early 1980s, the curriculum of West German law universities incorporated human rights, European law, and international law. Germany gradually came to adhere to European developments in judicial interpretation that were marked by more open, substantive approaches and argumentative judicial opinion. Eventually legal formalism was overcome. International law also started to play an important role in legal practice.
 This would prove important for a unified Germany and its decision to adopt the West German legal framework and to use it as a basis for reinterpreting East German law.

After 1990, Romanian legal culture gradually changed. The 1992 constitution granted the separation of powers and the independence of the judiciary. It also elevated international human rights law above national norms. With the adherence to the ECHR, individuals became subjects of international law. Yet, the legacy of the communist regime continued to influence the judiciary after 1989. Legal formalism, “the myth of moral-free judging by technocratic judicial officials,”
 and the de facto subordination of the judiciary to the executive persisted in the first twenty years of transition.
 So did most of the communist corpus of criminal law, which remained almost intact until 1997. Legal positivism and formalism continued to dominate as a method of interpretation. Judges and prosecutors rarely used constitutional provisions or international law in court cases, relying only on regular laws.

Judging the communist past: negotiating between procedural and substantive justice

After 1990, Romania faced legal constraints in prosecuting political crimes committed in the 1950s, the harshest repressive period of the communist regime.
 The socialist Criminal Code - in force until 2014, with amendments – provided for a 15-year statute of limitation for homicide.
 This provision meant that in 1990, it was no longer possible to investigate homicides committed before 1975. Also, until 2014 the Code contained no provisions for crimes against humanity,
 a category which could have been applied to the communist political felonies. As such, most of criminal investigations into communist crimes were closed. Prosecutors argued that indicting would violate the principle of non-retroactivity. 

Until 2014, two trials dealt with crimes committed by former communist officials during the 1950s. In 1993, Alexandru Drăghici, former Minister of Interior in 1953-1965, was charged with ordering, in 1954, the murder of an individual who had crossed him in private life. Three other Securitate officers were accused of executing this person, without judicial mandate.
 The allegations did not involve political crimes, but the case was important because of the role Draghici had played in the communist repression.
 In the second trial, initiated in 2000, Colonel Gheorghe Crăciun, former director of the largest political prison in Transylvania (Aiud) in 1958-1964, was accused of the murder of 216 political prisoners, who had been executed, tortured or starved to death during detention.

To resolve the statute of limitations issue, prosecutors invoked an article in the communist Criminal Code,
 which states that the prescribed terms can be suspended if a “legal disposition or an irremovable circumstance” is hindering the criminal investigations and trials. Both indictments stated that the statute of limitations for crimes committed by communist leaders had to be suspended for the entire communist period (1945-1989), because the political interference in the justice process, and the secret character of information relating to nomenklatura members rendered impossible the investigation of such cases before 1989.
 Prosecutors invoked a 1968 secret report of the Communist Party, which brought to light crimes and abuses perpetrated during the 1950s by communist leaders, Draghici included. The investigations deemed criminal prosecutions to be necessary, but the communist authorities decided to avoid criminal justice and take only administrative measures against those involved.
 In the Craciun case, prosecutors stated that under communist rule, mistreatment of political opponents was a state policy, and all documents concerning political repression were classified. This context made impossible any investigation into such cases until 1989.
 In both cases, the defence argued that suspending the statute of limitations would violate the rules of due process, as “there was not enough evidence to demonstrate the Communist Party’s interference in the justice process before 1989.” But the judges allowed the trials to continue, concluding that the political context of the communist period was an “irremovable circumstance” that hindered criminal action against those in power.

In 1992, when the investigations started, Draghici fled to Hungary. The following year, the Romanian state called for his extradition, but the Hungarian authorities rejected the request, arguing that the statute of limitations for the alleged crime had expired in 1969 and that the defendant risked an unfair trial. In 1993, Draghici died in Budapest, before any sentence could be pronounced. In 2001, Craciun’s trial ended similarly, when the defendant passed away.

Although no conviction was pronounced, these trials are important because they illustrate a compromise between procedural and substantive justice. The courts regarded the lack of judicial independence during the communist regime as an “irremovable circumstance” that blocked criminal investigations. This vision reflects the judiciary’s concern to interpret law in a historical context. The judges’ choice to suspend the statute of limitations reflects an inclination for substantive justice over procedural justice. However, this decision relied exclusively on article 128 of the Criminal Code, without any interpretation of constitutional provisions or international law. Also, these two cases were an exception. Prosecutors closed most criminal investigations for violating the principle of non-retroactivity. 

The introduction of crimes against humanity in the Criminal Code

In 2006, the Romanian government established the Institute for the Investigation of Communist Crimes in Romania, with the purpose to lodge criminal complaints against those responsible for political crimes perpetrated before 1989. But the legal framework was, once again, unfavourable to prosecutions. Even if considered to begin with 1990, the 15-year statute of limitations for murder expired once again in 2005. As such, the strategy of the Institute was to document deeds that could be considered crimes against humanity and militate for the synchronisation of the national legislation with the international law concerning this category of crimes. In 2008, the Institute petitioned the Ministry of Justice to introduce crimes against humanity in the criminal code and include the provision of the 1968 UN Convention: “punishable no matter when committed.” The Institute argued that the principle of non-retroactivity would not be violated, as Romania had ratified the 1968 UN Convention under communism. The request also underlined similar European experiences, especially the modification of the French Criminal Code in 1964, or of the Estonian statute in 1994.
 This initiative belonged to a new generation of lawyers and political scientists specialised in international law and transitional justice. By the nature of their studies, they were aware of the evolution of international human rights law after World War II and of the resolutions of the European Court of Human Rights with respect to retrospective justice after dictatorship.

The Ministry of Justice rejected the proposal, invoking the principle of non-retroactivity of laws. It rejected not only the idea of considering crimes against humanity punishable no matter when they were committed, but also the idea of punishing them starting with 1969, when Romania ratified the 1968 UN Convention. The Ministry avoided discussing the relationship between national and international law and referred only to the fact that the Institute’s request was implying ex-post facto consequences, violating thus the rules of a due process.
 This interpretation reflects lack of engagement and awareness toward international human rights law and international criminal law. The special concern for the principle of non-retroactivity indicates in this case not only attention to the principle of due process, but also disregard for international treaties. The Ministry's approach reveals a restrictive positivist vision on the spirit of the law, with very little concern for both substantive justice and international norms. 

In 2011, when parliament was discussing a new Criminal Code, the Institute approached several representatives of the political elite to obtain backing for its project. It found support in Monica Macovei, member of the European Parliament and former Minister of Justice in 2004-2007. A civil prosecutor during the late 1980s, Macovei became an important civic activist in the field of human rights and justice reform after 1990. From 2001 to 2004, she served as president of the Helsinki Committee in Romania. In 2012 she proposed an amendment to the Criminal Code that echoed the Institute's request. Since the adoption of the Code in 2014, the crimes against humanity are sanctioned in Romania “irrespective of the date of their commission.”
 In 2014, two former directors of political prisons during the 1950s were charged with crimes against humanity, upon this new provision of the Criminal Code. One defendant, Alexandru Visinescu, was sentenced in 2016, and the other, Ion Ficior, is still facing trial.

Macovei’s amendment to the Criminal Code was thus crucial for the debates regarding retrospective justice in Romania. First, the proposal of synchronising national legislation to the 1968 UN Convention came from a new generation of scholars educated in Western Europe, who did not perceive non-retroactivity as immutable. Second, owing to her personal experience as a human rights legal activist, Macovei was also sensitive to these issues. As a member of the European Parliament, she was keenly aware of the ECHR practices in this matter. While the Institute and Macovei were attentive to substantive justice and decided to use international law to break impunity, the experts of the Ministry of Justice preferred a formalist approach on law, where the importance of non-retroactivity outweighed international law and obligations, or any arguments put forward on the grounds of natural justice.

Bulgaria: no escape from legal formalism

In January 1990, in response to public pressure, the Bulgarian judiciary launched investigations into the killings perpetrated in Lovech, the last communist forced labour camp, where 151 persons had been killed and around 1,500 people had been imprisoned in appalling conditions in 1959-1962.
 The inquiry documented 14 murders and indicated five alleged perpetrators, including former Deputy Minister of Interior Mirtcho Spasov. In March 1990, they were all taken into police custody as a preliminary detention measure. Three of them were placed under house arrest, because of health problems, and two were kept in prison for three years, although no indictment was formulated against them until 1993.

As in Romania, prosecutors faced problems concerning the statute of limitations. The Bulgarian communist Criminal Code – adopted in 1951, amended in 1968 and 1998 - provided for a 20-year statute of limitation for homicide.
 This provision meant that after 1982 it was no longer possible to judge the murders committed in the Lovech camp in 1962. Also, the Criminal Code did not contain provisions for crimes against humanity. The communist Bulgarian Constitutions of 1947 and 1971 provided no ban on retroactivity, but article 2 of the 1968 Criminal Code stated that a crime should be judged upon the law in force at the moment of its commission. Since 1991, the Bulgarian Constitution has forbidden retroactivity, but elevated international law above national norms (art. 5(3) and art. 5(4)).

In 1990, prosecutors ruled that the Criminal Code provided no legal solution for prosecuting the crimes committed at Lovech. Their interpretation relied on the national Criminal Code alone, without reference to constitutional provisions or international law. They stated that the only solution was for Parliament to adopt a retroactive law that would specifically sanction the political abuses of the communist period.
 In March 1990, in the context of the negotiated transition, the last communist Parliament, dominated by reformist elements, amended the Criminal Code to extend the statute of limitation for “murder of two or more persons" from 20 to 35 years. The avowed purpose of this change was to allow prosecutions of crimes that violated international human rights law, even if the statute of limitations had expired. But Parliament did not clearly specify if the amendment had retroactive effect or if it referred only to homicides committed after March 1990.
 In 1991, the prosecutor in charge of the Lovech case called on the Parliament and the Supreme Court to give an explicit ruling on this matter. Parliament did not reply, while the Supreme Court refused to issue a decision, indicating that no ongoing trial required it.

In 1993, the new general prosecutor appointed by the anti-communist Union of Democratic Forces reopened the case and drafted an indictment. The defendants were accused of murder and mistreatment of political opponents detained in Lovech.
 To resolve the statute of limitations issue, the prosecutor argued that it had been impossible to judge such crimes under communist rule, since they had been ordered by state officials. Consequently, the prescribed terms for such offences should start in 1990, once the transition to democracy had been accomplished.
 He claimed that law should be interpreted in its historical context, especially in cases of state criminality and of political hegemony over the justice system. But the indictment did not refer to any legal basis in the national criminal law or international law that would have allowed for the suspension of the statute of limitations. The prosecutor simply relied on his historical interpretation of the judiciary’s status under communism. 

For more than nine years any decision was postponed because of procedural matters. Finally, in 2002, the Supreme Court dropped all charges. On the one hand, the Court stated that the accused undoubtedly had committed the crimes, and were guilty from a moral viewpoint. “Murder and mistreatment of innocent people arrested and placed in the Lovech camp are reprehensible acts, which contradict any form of moral understanding of justice.”
 On the other hand, the Court declared that according to the 1951 Criminal Code (in force at the time when the killings had been committed), it was no longer possible to prosecute the crimes because the statute of limitations had expired. The Court also argued that a conviction in the Lovech case would violate Article 15(1) of the ICCPR, by ignoring the statute of limitations embedded in the national criminal codes. Nevertheless, the Court considered that the ICCPR would allow the Bulgarian Parliament to extend the statute of limitations for acts considered criminal according to the general principles of law recognised by civilised nations. In the absence of specific provisions on the matter, the Court decided to close the trial.

The Lovech trial manifests continuities with the former socialist legal culture in two respects. First, the defendants were imprisoned or placed under home arrest for almost three years before the trial started. The communist Criminal Code allowed such extensive preliminary arrests, but in a democratic context the measure was arguably a violation of due process. Also, the indictment did not rely on specific national or international legal provisions, but only upon the prosecutor's historical considerations. Second, the Supreme Court’s decision was unable to dispense with the technocratic and formalistic approach manifested in the communist legal framework. This is evident in the Court’s application of the 1951 Criminal Code without any corroboration from the constitution or from international law, such that a special status for retroactivity might be permitted in the case of heinous crimes. The Court employed Article 15(1) ICCPR to close the trial, but did not make any reference to Article 15(2) or the 1968 UN Convention that would have allowed prosecutions for political crimes. 

Germany: the creative power of judges

Dilemmas of retrospective justice also arose in reunified Germany, in cases regarding the killings perpetrated at the inter-German border. The East German government did its utmost to stop its citizens from fleeing to the West. Various regulations required the border guards to prevent, by deadly force if necessary, any attempts to illegally cross the frontier. At least 246 people were killed while trying to cross the border.
 

In 1990, the Unification Treaty did not specify anything about how the reunified Germany should address cases of so-called “government criminality” that had been lawful in East Germany, but were considered serious crimes in the Federal Republic. The Treaty stated that criminal acts committed in the East German territory prior to unification were to be judged on East German legislation, unless the criminal law of the Federal Republic was more favourable to the defendant. Accordingly, homicides should have been judged under provisions of West German law, which involved lesser penalties for such crime.
 But applying the federal law to the manslaughters at the frontier would have involved retroactivity, since preventing escape to the West, even by deadly force, had been legal under East German law. Prosecuting acts that were lawful at the time of commission would have violated the Basic Law.

In the absence of explicit legislation, this dilemma had to be solved directly by the courts. Between 1990 and 1999, over 100 people were prosecuted for the killings committed at the borders. Most of them were young soldiers, who had opened fire on fugitives, but members of the Politburo of the communist party and members of the National Defence Council (in charge of the East German border regime) were also held responsible as the guards’ superiors.

The courts were generally composed of West German jurists, Eastern judges being excluded from these trials.
 This point is important, given that the legal culture of the judiciary adjudicating such cases was based on the Western German legal tradition. From the outset, the courts refused to consider the conviction of the border guards retroactive. This was in fact the main argument of the defence, which invoked the 1982 Border Law supplying the statutory justification for the use of deadly force at the border. The defence asked for the application of East German legislation to respect the principle of non-retroactivity of laws. It argued that the guards should be acquitted, as they had done nothing else but abide by the East German border regime. But the courts rejected these arguments, and adopted two different approaches in order to overcome retroactivity.
 

The first approach was the reinterpretation of the East German border legislation within the larger scope of the East German law. Various courts, the Supreme Court included, stated that the border law might have authorised shootings at the frontier, but the East German Constitution contained an implicit “right to life,” while the Criminal Code “required that the means employed to prevent a crime be proportioned to the crime being committed.” Within this wider interpretation of the East German law, the guards should not go unpunished, as “the flight of a single, unarmed person (...) could not be considered a violation serious enough to justify the use of deadly force.” Consequently the guards were to be convicted, since they had violated the East German constitutional principle of the “right to life.”
 Certain jurists criticised this interpretation, arguing that it evaluated the East German law according to the standards of the Federal approach to constitutional rights. The East German Constitution formally endorsed individual rights, but these rights were always curtailed by the overriding commitment to the communist regime. This approach can be also seen as a creative legal interpretation whereby constitutional provisions corroborate specific criminal regulations to permit a broader understanding of the meaning of law. Although they might have chosen to apply Western human rights standards, the judges allowed prosecutions within the East German legal framework and avoided application of retroactive law.

The second approach was to reject the exculpatory effect of the East German legislation and seek justifications for applying retroactive law. In various guards’ trials, the judges explicitly cited the Radbruch formula and emphasised that the East German legal standards stood in blatant contradiction to the generally recognised foundations of the rule of law. To prove the non-legitimacy of the East German border policy, the tribunals evoked international human rights law, such as the 1948 Universal Declaration and the 1966 ICCPR, which protected the “inherent right to life” and the “right to leave any country, including [one’s] own.”
 This approach was criticised from two points of view. First, although East Germany ratified it in 1976, the ICCPR was never incorporated into domestic law. The courts rejected such arguments, holding that states, by dint of ratifying international conventions, agreed to be bound by them and fulfil the resulting international obligations. Second, the courts did not enquire whether the 1948 Universal Declaration, invoked with regard to the killings committed before 1976, met the requirements on international legal obligation. The courts’ purpose was not so much to find the proof of “hard” international law, but to invoke international conventions to delegitimise East German domestic law.

In 1996, three National Defence Council members convicted by the Supreme Court lodged a complaint with the Federal Constitutional Court, denouncing violation of the constitutional principle of non-retroactivity. The court dismissed the complaint, explicitly citing the Radbruch formula. The constitutional provision of non-retroactivity could thus not allow the exculpatory effect of a legal system that was undemocratic and that systematically disregarded basic human rights principles.

These verdicts suggest strong affinities with principles of natural law and the gradual shift in the Western German legal culture after World War II. The explicit citing of the Radbruch formula and the questioning of the moral legitimacy of the East German laws point towards the abandonment of the positivist approach to the validity of written laws, irrespective of their content. In addition, the solutions of the courts emphasise a judicial culture where international law plays an important role in the legal system. International conventions on human rights became the legal basis that allowed prosecutions and invalidated the legitimacy of the East German border regime. 

Conclusion

Our analysis draws attention to an overlooked factor that shapes transitional justice outcomes: legal culture. This determinant is particularly important when legal dilemmas of retrospective justice are not regulated by special laws (in other words, by politics), and have to be solved directly by the judiciary. In such contexts, the creative power of judges, their approaches to legal positivism and international law exert a profound influence. The following table summarises the main characteristics of the legal culture and the approaches to retrospective justice after 1989 in the three settings. 
INSERT TABLE AROUND HERE

After 1945, communist law operated upon the notion of unity of state power, not the separation of powers. Consequently, the judiciary functioned under political control. Also, there was no sense of a robust constitutionality or of questioning the constitutionality of statutes. Communist judiciaries were constructed “on a myth that judging and deciding cases is a clear-cut analytical exercise of a mechanical matching of facts with the applicable law.”
 In contrast, West German legal culture was characterized by the independence of the judiciary, a strong respect for civil and political rights, and a gradual withdrawal from legal positivism and legal formalism. International law became a feature of legal practices and education. These aspects were reflected after 1989 in cases of retrospective justice regarding crimes committed under communist rule. 

 
First, the German judiciary engaged in the interpretation of a problematic legal framework without turning to political authorities for solving legal dilemmas of retrospective justice. In contrast, in the Bulgarian Lovech case, the judiciary turned to Parliament to furnish the legal solution for lifting the statute of limitations for heinous crimes (both in 1991 and in 2002). In Romania, judges and prosecutors found a solution in the positive law (the communist Criminal Code) for suspending the statute of limitations for the entire communist period. However, the two indictments drafted between 1990 and 2002 were an exception. The debates concerning crimes against humanity showed that both the judiciary and the legal experts of the Ministry of Justice lacked commitment towards, and awareness of, international law. The initiative to harmonize domestic legislation with the UN 1968 Convention was in the end taken by a new generation of scholars with transnational experience and it was finally regulated by politics, through Macovei’s efforts to change the Criminal Code.

Second, the robust constitutionalism of the West German legal culture was reflected in the courts’ decision to interpret the East German border regulations in connection with the East German constitutional provision concerning the “inherent right to life.” The reception of natural law doctrines in German legal culture was also reflected in the Federal Constitutional Court’s decision concerning the National Defence Council case. The judges directly cited the Radbruch formula as an argument against the exculpatory effects of the “unjust” East German legal regime. In contrast, both Bulgaria and Romania demonstrate weak constitutionalism, since the Criminal Code was never interpreted in connection with the Constitution. Principles of natural law were never invoked by courts, which permanently adhered to the written law. The Bulgarian case proves just how reluctant the judiciary was to go “beyond the text.” The reference to international legal instruments was made in view to defending the application of positive law. Romania reflected a partly anti-formalist stance through the interpretation of the Criminal Code in historical context. 

Third, concerning international law, West Germany provided courses on human rights and international criminal law starting at the end of the 1970s. In legal practice there was the primacy of international law over domestic law, and the rigorous use and importance of international law, stemming from the jurisprudence of the European Court of Human Rights. These aspects of legal culture were reflected after 1989 in the National Defence Council trial. Importantly, international human rights obligations were used to invalidate the East German border regime. In Bulgaria and Romania, in contrast, there was a notable lack of legal education on international human rights law. In practice, there was scant regard for the place of international law in domestic legal proceedings, and the Constitution did not provide for its primacy over domestic law. After 1989, the courts in both jurisdictions did not employ international law to overcome retroactivity.

From a broader theoretical perspective, our investigation underlines the importance of the judiciary's institutional ideology when addressing grave human rights violations. Since legal professionals do not operate in a vacuum, an exploration of a judiciary’s particular history at a specific moment in time tells us about judicial power, its approaches to constitutionalism, and its understanding of international law. Our study shows that a judiciary will be more ready to look for solutions to legal dilemmas when there is a strong sense of judicial independence, and scope for judges to exercise their creative power. Where judicial independence is deficient, the tendency is towards a conservative and weak constitutionalist orientation among judges. In the final two decades of the communist regime, the Eastern European judiciaries learned that the best tactic to achieve professional success was to avoid independent or innovative interpretations in favour of conservative readings of the law that appeased the political authorities. This resulted in a strong legal formalism, where judges applied the letter of the law, ignoring the effect of their decisions and not questioning the law’s content. In contrast, in Western continental Europe the end of World War II witnessed the empowerment of the judiciary. Another important aspect is the exposure of the judicial body to international law. The higher the level of education and the greater the intensity of transnational exchanges concerning international law, the greater the tendency to abandon legal formalism and to overcome impunity for heinous crimes.
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