RESILIENCE OF THE JUDGE WHO RISKED ALL TO INDICT PINOCHET 

by david sugarman *
This is the text of an article published by the Times (London) in a slightly amended form on February 19, 2002.

Judge Guzman’s unexpectedly tireless investigation of Pinochet proceeded further than could have been imagined.  It took him on a personal journey during which he travelled from being a man who marked the coup of 1973 with a glass of champagne to a man who sacrificed promotion and personal security to fulfil his judicial oath. 

----------------------------------------------------

When Augusto Pinochet turned 85, Hugo Gutierrez, the Chilean human rights lawyer, quipped “The only birthday present that I would send him is an arrest warrant.”   Within a week, Gutierrez’s wishes were realised.   On 1 December 2000, Judge Juan Guzmán indicted Chile’s former dictator, charging him with kidnapping, murder and concealment of murder.  For the first time a Chilean judge had determined that there was sufficient evidence on which to prosecute Pinochet.  Symbolically, it was the most important legal indictment of the Pinochet dictatorship by Chile’s courts.  

Guzmán was selected to investigate the complaints quite by chance.   “I got this case by lottery”, he says.  “Immediately, I knew that I had a bomb in my hands”. 

Within Chile’s ruling elite there was a huge sigh of relief that they did not have to handle this “bomb”; and that a safe pair of hands had been entrusted to defuse it.  Pinochet himself had appointed Guzmán to the appeal court, and Guzmán was then best known for banning Martin Scorsese’s film, The Last Temptation of Christ, in Chile. “They knew me as a mostly conservative person”, he says,  “and so regarded me as the right guy for the job”.  Contrary to expectations, Guzmán did not close the case, but tenaciously pursued his investigation with conscientiousness and professionalism.   He travelled the country amassing evidence of the events surrounding the killings and “disappearances”.      

When I first met Guzmán in Santiago in November 2000, I found him to be the quintessential gentleman: polite, urbane, quietly spoken and a good listener. Apparent at this time was his determination to “enforce the law” and ensure that Chilean justice “put its trousers on” in the face of considerable pressure from senators, the state and the executive to make it easier to declare Pinochet unfit to stand trial on grounds of ill health.   Sources close to the case believed that Guzmán was being targeted in the media so as to discredit him, and taking tea at Guzmán’s home illuminated the personal price that Guzmán had paid for following his judicial conscience.  Following threats to his life and the lives of his family, his home was surrounded by guards and a small but vocal group of pro- Pinochet supporters.  When the curses of the protestors became too much, Guzmán went outside to talk to them, asking them to respect the privacy of his neighbours.   Within 48 hours Guzmán had indicted Pinochet.  Chile’s supreme court is currently considering whether to lift a stay of proceedings granted by a lower court in July 2001 on the basis that Pinochet was mentally unfit for trial.  

Meeting Guzmán again last week during his brief visit to England, he looked distinctly more relaxed than previously.  “Please don’t ask me whether I’m optimistic about Pinochet’s trial”, he says with smile.  Did the efforts in Spain and England to arrest and extradite Pinochet during 1998-2000 facilitate his indictment of Pinochet?  “Yes” says Guzmán, “It was like a vaccination: we Chileans got accustomed to him being locked up (so to speak), to seeing his case argued before the courts.”  But Guzmán also emphasises that he would not have prosecuted Pinochet unless convinced that there was sufficient evidence.  “I continued just like a train: it was something I started and that I had to finish.” 

When he described his first encounters with the terror of the Pinochet era, and in particular the events surrounding the caravan of death, I began to appreciate the process of self-education Guzmán had undergone.  He supported the military coup in 1973, believing the country needed "order."   But as a judge he caught glimpses of the terror perpetrated by the Pinochet regime: the poor people “removed” from the streets and the abuse of military power.  In those days, most people were too scared to talk.   But nothing prepared him for what he discovered when investigating the so-called caravan of death.  He is now convinced that there was no real threat of armed resistance to Pinochet’s coup and that the severity and extent of the force meted out to those presenting these deemed threats was excessive and unnecessary. 

Guzmán believes that the United States’s responsibility for the coup and its aftermath merits attention and is seeking to question Henry Kissinger about his knowledge of the murder of the American citizen, Charles Horman, in Santiago, in the early days of the coup.  While the evidence arising from the recent de-classification of State Department documents has proved invaluable, Guzmán has found the United States less than co-operative in responding to his requests for assistance. 
Guzmán now sees it as his duty to continue with the cases until his retirement. When Pinochet dies he loses jurisdiction over those individuals not already indicted.  “I have to go like a solider, bombing where I have more possibility of getting more people.  Many people are going to have impunity and many people are going to be disappointed.” 

Although he plays it down, it is also clear that Guzmán’s independence has cost him the promotion he might have expected to the supreme court.  His promotion would not be approved by the needed two-thirds majority in a senate still dominated by Pinochet sympathisers.  But for Guzmán what is stake is honour: the honour of his family, his country and its courts.
* The author is Professor of Law at Lancaster University.
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