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Abstract 

The criminalization of cartel behavior in the UK turned attention to the criminal wrong at the heart of 

cartels. An understanding of the true nature of the cartel problem can also be used to develop a better 

understanding of Art 101 TFEU. This paper uses the literature on the wrongfulness of cartels to examine 

how cartel behavior has the “object” of restricting competition within the terms of Art 101 TFEU. It 

pays particular attention to cases at the periphery of cartel behavior. The literature focuses on the 

importance of free markets as public institutions. Cartels are perceived as being a species of “cheating” 

which deserves opprobrium as it goes against the legitimate expectations of market participants. A re-

examination of the cartel periphery cases involving information exchange and cartel facilitation using 

this lens shows a novel understanding of how these cases fit within the Art 101 TFEU “object box”. 
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Introduction 

The “object” and “effect” distinction is an important feature of Art 101 of the Treaty on the Functioning 

of the European Union (TFEU). The distinction between the two concepts bifurcates the analysis of 

anticompetitive agreements into those that are prohibited because they have the “object” of restricting 

competition, and those that only have the “effect” of doing so. “Object” agreements have always been 

treated as being the more potentially serious of the two categories, and in practical terms “object” 

analysis will always precede any analysis into an agreement’s “effects”. As the Court of Justice of the 
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EU first set out in STM1 the tests are alternatives rather than cumulative, but the Court has done 

relatively little to help define what factors or forms of analysis should be used to determine what 

agreements, or clauses within agreements would fall within the object category. 

The debate surrounding the extent of what has become known as the “object box” in Art 101 

TFEU, has recently been very active. In a series of significant cases, most notably Allianz Hungaria2 

and Cartes Bancaires,3 the CJEU has been required to expand on its rationale for categorizing 

agreements as being object agreements. The CJEU has set out a more complete definition which 

refocuses the examination of object agreements on agreements which, “reveal a sufficient degree of 

harm to competition”.4 The first part of this paper outlines the cases which have helped shape this new 

test, and the academic debate which has sought to address its significance. 

This paper then seeks to take that debate in a new direction. Most of the analysis has not 

considered cartel type activity; presumably as it is well established that cartels, as the “supreme evil” 

of antitrust,5 are always object agreements. That is undoubtedly true of classic cartel activity on markets. 

This paper seeks to look beyond the classic economic harms of cartels – seen through the monopoly 

rent or overcharge that cartels can command during their operation – and examine other significant 

types of harm that can arise from individual cartelists’ behavior. A deeper understanding of the wrongs 

or harms at the heart of cartel activity, particularly those harms that stem from the making of cartel 

agreements rather than their implementation, is found in the discussion surrounding cartel 

criminalization. In order to successfully criminalize cartel activity it is important to capture the 

individual actions that make cartel activity the type that deserves deployment of the law’s most serious 

criminal sanctions. Where is the criminal act that lies at the heart of a cartel? The literature on cartel 

wrongs has identified a number of important concepts that are shared across several different 

conceptions of cartels. This papers draws on Green’s conception of “cheating” as an example of how 

moral theories of crime can be applied to cartels.6 These theories explain that it is the “public harm” of 

cheating – and by analogy also cartels – which justify its criminalization. These wider public harms will 

be used to help understand why the making of a cartel agreement is, of itself, behavior which reveals a 

sufficient degree of harm to categorize it as an object agreement. 

In the final part of the paper the wider public harm of cartel activity is used to re-examine a 

number of recent cartel cases which are outside the classic model of long term cartel implementation. I 

refer to these cases a cartel periphery cases, as they are on the edges of cartel liability. The main 

examples I draw on are information exchange and cartel facilitation. These cases have been more 

difficult to categorize as those being held liable for cartel activity have not implemented the cartel 

agreement on the market. This analysis will show why some of that behavior does reveal sufficient 

public harm to be properly categorized as an object agreement under Art 101 TFEU. 

Defining the Extent of the “Object Box” 

The classic form of words used in the object box approach7 can be found in cases like BIDS,8 which 

was repeated in several cases:  

                                                           
1  Case 56/65 Société Technique Minière (L.T.M.) v Maschinenbau Ulm GmbH (M.B.U.) EU:C:1966:38. 
2  Case C-32/11 Allianz Hungária Biztosító and Others EU:C:2013:160. 
3  Case C-67/13 P Groupement des Cartes Bancaires (CB) v European Commission EU:C:2014:2204. 
4  Id. at 49. 
5  Justice Scalia, Verizon Communications v. Law Offices of Curtis V. Trinko, 540 U.S. 398, 408 (2004). 
6  STUART P GREEN, LYING, CHEATING, AND STEALING: A MORAL THEORY OF WHITE-COLLAR CRIME (2006). 
7  The term was popularized by Richard Whish in various editions of his textbook, see, for example, RICHARD 

WHISH & DAVID BAILEY, COMPETITION LAW, 11TH ED. (2018)., 122. 
8  Case C-209/07 Competition Authority v Beef Industry Development Society Ltd and Barry Brothers 

(Carrigmore) Meats Ltd EU:C:2008:643. 
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the distinction between “infringements by object” and “infringements by effect” arises from the 

fact that certain forms of collusion between undertakings can be regarded, by their very nature, as 

being injurious to the proper functioning of normal competition.9 

While oft repeated this formulation leaves as many questions as answers – it confirms that there is a 

category of behavior that has the object of restricting competition “by its very nature,” but gives little 

assistance in deciding what should be in the box.10 It is widely accepted that the subjective intention of 

the parties cannot be the determining factor, but rather that a determination of the objective purpose, or 

aim, of the agreement is the most appropriate means of categorization. This approach can be seen as 

developing a taxonomy built up from case law in which certain types of restriction are categorized as 

being either inside or outside of the object box.11 Such an approach may have benefits in terms of legal 

certainly; most obviously, if the concept is narrowly defined and there are a small number of largely 

hard-core restrictions to be found inside the box. That being said an approach based on taxonomy is not 

well aligned with EU competition law’s current trajectory away from legal formalism and the adoption 

of more economically sophisticated approaches. 

The early cases, such as STM12 and Consten,13 were in reality more economically sophisticated 

than was demonstrated by their latter application.14 One of the first cases to re-open the contemporary 

debate on the nature of object agreements was the judgment of the General Court in GlaxoSmithKline.15 

The General Court suggested that an “abridged but real” competitive analysis should be undertaken to 

establish if an agreement would result in detriment to the final consumer and fall within the object 

category. This is sometimes termed as a “quick look” analysis. This approach was very controversial, 

and the CJEU did not confirm it. It referred back directly to STM, and set out that the courts should 

consider, “the precise purpose of the agreement, in the economic context in which it is to be applied”.16 

In order to assess the anti-competitive “nature” of an agreement one should look to, “the content of its 

provisions, the objectives it seeks to attain and the economic and legal context of which it forms a 

part”.17 Although the “quick look” approach was rejected, there was still an invitation to take a 

somewhat wider examination of the context in which an agreement would operate rather than simply 

look at its objective purpose.  

In Allianz Hungária18 the CJEU put forward a number of ostensibly conflicting formulations in 

short order. First it suggested that one should look to the “content of the agreement” reveals “a sufficient 

degree of harm to competition”.19 It then went on to repeat the BIDS formulation of certain agreements 

being, “by their very nature, as being injurious to the proper functioning of normal competition”.20 

Finally, it suggested that to establish to question of object one would need to examine the “real 

conditions of the functioning and structure of the market”.21 It is entirely possible to see the first and 

final element as requiring some form of contextual analysis into the existence of harm, whereas the “by 

its nature injurious” test is a more traditional examination of the purpose or aim of the agreement, 

                                                           
9  Id. at 17. 
10  For a critique of this formulation see, Saskia King, The Object Box: Law, Policy or Myth?, 7(2) EUR. COMP. 

J. 269(2011). 
11  For discussion see David Bailey, Restrictions of competition by object under Article 101 TFEU, 49(2) 

COMMON MKT L. REV. 559 (2012). 
12  Case 56/65 Société Technique Minière (L.T.M.) v Maschinenbau Ulm GmbH (M.B.U.) EU:C:1966:38.  
13  Case C-56 & 58/64 Établissements Consten S.à.R.L. and Grundig-Verkaufs-GmbH v Commission of the 

European Economic Community EU:C:1966:41. 
14  See King, supra note 10, at 277. 
15  Case T-168/01 GlaxoSmithKline Services Unlimited v Commission EU:T:2006:265, 120.  
16  Cases C‑501, 513, 515 & 519/06 P, GlaxoSmithKline Services Unlimited v Commission EU:C:2009:610, 55.  
17  Id. at 58. 
18  Case C-32/11 Allianz Hungária Biztosító and Others EU:C:2013:160. 
19  Id. at 34. 
20  Id. at 35. 
21  Id. at 36. 
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perhaps in context, but not necessarily looking at its end result. There was clear potential for confusion 

as to the form and nature of analysis that was required. Could one simply rely on a long-standing 

taxonomy of object agreements that were accepted as having the purpose of restricting competition, or 

should we now be seeking to examine if an agreement would cause “sufficient harm” in the context of 

a “real” market?22 

The CJEU, thankfully, had an opportunity to revisit a number of these questions in Cartes 

Bancaires.23 Here the Court, while still citing BIDS as authority, subtly changed its approach; moving 

more toward the new wording found in Allianz Hungaria. It set out that, “certain types of coordination 

between undertakings reveal a sufficient degree of harm to competition that it may be found that there 

is no need to examine their effects”.24 Also that, “certain types of coordination between undertakings 

can be regarded, by their very nature, as being harmful to the proper functioning of normal 

competition.”25 It also went on to explain that certain behavior, “may be considered so likely to have 

negative effects” that analysis of its actual effects would be redundant.26 The shift here is to focus the 

analysis of object agreements squarely onto “harm” as the guiding principle. This arguably moves the 

analysis of object agreements away from their objective aim or purpose towards an analysis of their 

harm. The reference to harm is not to some kind of abridged analysis of effects, or quick look, but an 

examination of the “likely” effects of that agreement. If it is “likely” to cause sufficient harm, it will be 

unnecessary to examine its “actual” effects. This still begs the question of how one is supposed to 

determine the sufficiency of likely harm? Here the Court returns to the market context: “regard must be 

had to the content of its provisions, its objectives and the economic and legal context of which it forms 

a part”.27 This includes, “the nature of the goods or services affected, as well as the real conditions of 

the functioning and structure of the market or markets in question”.28 It is also interesting to note that 

the Court also took time to address the question of the parties’ intent in relation to object. They made it 

clear that while showing the parties’ intent was not a necessary element, it could, however, be taken 

into account. 

A number of attempts have been made to explain the nature and rationale of the object box. 

Before the Cartes Bancaires clarification Bailey had suggested that the approach acted as a form of 

presumption which would catch presumably harmful behavior.29 He also argued that the separate 

treatment of object agreements was efficient in that it does not waste administrative cost in unnecessary 

investigations: “the circumstances in which horizontal price fixing will be beneficial are sufficiently 

rare that it is not worth incurring the public and private costs of an investigation to identify them”.30 

While supportive of the approach he was more critical with regard to the proper approach to deciding 

which agreements should be treated as object agreements. He rejected simple taxonomy of agreements 

or reasoning by analogy from what had been decided before, as it did not, “yield an intelligible, 

generally accepted, and consistently applied theory of restrictions by object”.31 He argued that the 

starting point of analysis should be the content of the agreement and its ostensible purpose.32 Drawing 

                                                           
22  For the use of the Horizontal Guidelines, [2011] OJ C11/1, hard core restrictions as a form of taxonomy see, 

Pieter Van Cleynenbreugel, Article 101 TFEU and the EU Courts: Adapting legal form to the realities of 

modernization?, 51(5) COMMON MKT L. REV. (2014).. 
23  Case C-67/13 P Groupement des Cartes Bancaires (CB) v European Commission EU:C:2014:2204. 
24  Id. at 49. 
25  Id. at 50. 
26  Id. at 51. 
27  Id. at 53. 
28  Id.  
29  Bailey, supra note 11, at 563. 
30  Id. at 567. 
31  Id. at 574. 
32  Id. at 576. At this point I leave aside the discussion of Case C-439/09 Pierre Fabre Dermo-Cosmétique 

EU:C:2011:649, at 580, and the possibility of “objective justification” as it is not relevant to the rest of this 

paper. 
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on Visa International,33 an early interchange fee case, and GSK, he accepted that contextual questions 

are important, but argued that a “quick look” approach would diminish the “certainty and 

administrability” of the object approach.34 He suggested that an examination of the context of an 

agreement would provide a “reality check” to determine an agreement’s real purpose.35 Bailey also 

argued that a high likelihood of inherent potential harm would be sufficient to find there was an object 

agreement.36  

The literature after the Cartes Bancaire judgment shows the continuation of similar thinking. 

The focus has shifted to the analysis of harm, to respect the change in wording, but the rationale behind 

the different treatment of object agreements remain similar. Brankin expressed real concern about the 

Cartes Bancaire test’s shift to harm as a the test: “[t]he degree of harm caused by a restriction 

necessarily depends crucially on the market context in which it operates and could only be assessed on 

the basis of effects analysis”.37 He sees harm in the context as primarily being welfare loss, and on that 

basis that: 

It simply cannot, therefore, be maintained that the object/effect distinction is based on the fact that 

certain restrictions inherently – i.e. “by nature” – cause more harm (or serious harm) than others.38 

When discussing Cartes Bancaires’ new formulation he takes the view that the harm caused must 

“justify” the avoidance of effects analysis.39 Following a discussion of the AG’s Opinion Brankin 

expressed support for a “net effects” analysis: the assessment whether it is “easily identifiable (i.e. clear) 

that the unfavorable effects on competition outweigh the pro-competitive effects (i.e. has net negative 

effects)”.40 He sees this standard as solving the problem whereby some naked hard-core horizontal 

restrictions, which are object restrictions in the overwhelming majority or cases, are sometimes not 

harmful when deployed in particular contexts. The examples he uses are the non-compete clause in 

Maxima Latvija41 and information exchange in Bananas.42 

The rationale behind both of these approaches is based on a form of procedural efficiency, or 

presumption, that certain types of conduct are highly likely to cause competitive harm, either because 

it was their aim or purpose, or it was highly likely to have the “net effect” of doing so. Given that 

likelihood it was not an effective use of resources to prove to the requisite legal standard that it would 

have that effect.  

Another “bottom up” approach has been suggested by Ibáñez Colomo and Lamadrid de Pablo.43 

They recognize the institutional incentives in tackling “clear cut” cases where a case specific approach 

is not necessary.44 Drawing on patterns from the case law they suggest that object cases are those where 

there is “presumed to have a net negative impact on competition”,45 or to put in another way they ask if 

                                                           
33  Visa International – Multilateral Interchange Fee, [2002] OJ L318/17. 
34  Bailey, supra note 29, at 586. 
35  Id. 
36  Id. at 589 & 591. 
37  Sean-Paul Brankin, The Substantive Standard Behind the Object/Effect Distinction Post-Cartes Bancaires, 

37(9) EUR. COMP. L. REV. 376(2016)., at 376. 
38  Id. at 379. 
39  Id.  
40  Id. at 381 (emphasis in the original). 
41  Case C-345/14 Maxima Latvija EU:C:2015:784. 
42  Case C-286/13 P Dole Food and Dole Fresh Fruit Europe v Commission EU:C:2015:184. 
43  Pablo Ibáñez Colomo & Alfonso Lamadrid de Pablo, On the Notion of Restriction of Competition: What We 

Know and What We Don't Know We Know, SSRN at 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2849831.. 
44  Id. at 18. 
45  Id. at 21 (emphasis as in original). 
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the practice can be, “plausibly pro-competitive”.46 If there is no plausible pro-competitive reason for 

the practice it can be presumed to have anti-competitive purpose. They suggest that the actual practice 

of the Court reveals that they: 

typically start by considering the rationale behind the practice, that is, the reasons why a firm would 

resort to it in the legal and economic context of which it is part. If this analysis leads to the 

conclusion that there are no credible pro-competitive reasons for its implementation, the EU courts 

typically conclude that it is restrictive of competition by object.47 

Information exchange is again used as an example – in this instance information on credit information 

for borrowers in Asnef-Equifax.48 This is an unusual example, as it was a horizontal exchange of 

information between competitors that improved the functioning of the credit market, by reducing 

information asymmetry, and was therefore plausibly pro-competitive. 

As we can see from this analysis there is increasing consensus that there are both institutional 

and normative reasons why the object approach is enduring. As economic understanding develops, we 

may see agreements move in and out of the “object box”. It is also, I think, now clear that the context 

of an agreement is important – as an agreement which may be seen as an object agreement in one context 

may not been as such in another. This may be the case as, in the particular context of that market, there 

is a pro-competitive rationale underlying that restriction.  

The change in the test to make the concept of harm central makes it more difficult to rely on 

the aim or purpose of an agreement, but if one relies entirely on economic ideas of welfare loss to 

encapsulate harm there are also problems. It is easy to see how an implemented cartel is likely to have 

a net effect of restricting competition, but it is more challenging to see how a non-implemented cartel 

or low-level information exchange would have such a net effect. Are they still object agreements, or is 

some other element required to explain their inclusion? 

In the next section I will use the recent literature on the moral, or “public”, wrongs of cartels 

from the debate surrounding cartel criminalization to show one way in which we may be able to better 

understand the context, or presence of harm, in some practices which should be object restrictions. 

The Public Wrong at the Heart of a Cartel 

One of the most interesting features of the academic debate that has mushroomed in the UK surrounding 

the criminalization of cartel behavior has been a focus on establishing the wrong that lies at the heart of 

a cartel. This focus stems from a need, within the criminal law, to identify the innate criminality of 

behavior to justify the use of criminal sanctions as an appropriate response. In that debate the focus is 

not on the economic harm caused by the implementation of a cartel agreement. As criminal law holds 

a particular individual responsible it centers on their personal actions within the cartel. That change in 

focus gives us an opportunity to look at the cartel in a different way. After setting out the nature of that 

discourse, I will show how it might also be used to further inform the discussion of the harm that stems 

from object agreements. 

Green’s work in relation to white collar-crime has been influential in that he developed a 

tripartite test to assess whether behavior deserves criminal opprobrium.49 The three elements of his test 

are: 1) culpability, 2) social harmfulness, and 3) moral wrongfulness.50 That analysis can be applied to 

cartels to show how they fit within that framework. Culpability is the least problematic – it can be dealt 

with through the concept of intent. The others require a little more explanation, but also provide useful 

insight that we can use in the context of Art 101 TFEU. 

                                                           
46  Id. at 24. 
47  Id. at 24. 
48  Case C‑238/05 Asnef-Equifax EU:C:2006:734. 
49  Green, supra note 6. 
50  Id. at Chapter 3. 
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Social harmfulness is explained by Green as being some form of lasting setback to another’s 

interests,51 but he notes that in White Collar crime the nature of harms caused can be problematic, 

because of their complexity, when compared to traditional street crime. Cartel behavior exhibits many 

of the problematic aspects that Green identifies: a complex pattern of behavior, the diffuse nature of 

cartel victims, the mixing of inchoate and completed criminality, and that criminal behavior takes place 

alongside legitimate activity. It is however, relatively easy to identify that cartels, and therefore the 

actions of cartelists, do result in significant economic harm. However, there is also another important 

requirement for criminal conceptions of harm; the distinction between public and private harms. The 

public/private divide is bound up in both conception of harm and wrongfulness.52 It is a feature of the 

criminal law that it does not concern itself with private matters; a breach of contract may cause harm 

and may be seen as morally wrong, but it is not a criminal matter. There are private mechanisms for 

dealing with such problems. The harm should be, “the sort of harm that somehow properly concerns 

the community as a whole, rather than just the individual citizens within such community”.53 Individual 

overcharges could be seen as private matters, best dealt with through compensation, and therefore the 

concept of harm we see as stemming from a cartel must be a wider, more “public”, form of harm which 

should be of concern to the whole community. I shall return to this point once we have considered 

wrongfulness. 

It is in the final element where the greater debate is to be found – that of the “moral 

wrongfulness” of cartel behavior. A number of different explanations of cartel wrongs have been 

suggested in the literature. Harding & Joshua suggested “delinquency”,54 Williams has suggested 

“exploitation”,55 and Harding has also posited “defiant willingness”.56 In a previous paper I suggested 

that the wrong could be set out as, “subverting the competitive process”.57 But the most commonly 

discussed, and probably most useful, idea that has been drawn upon by several commentators - namely 

Beaton-Wells,58 Wardhaugh,59 and Whelan60 - is that of “cheating”. The criminal law has a long history 

of criminalizing various forms of cheating. If the actions of cartelists are a species of cheating it would 

explain why cartels are sufficiently morally wrongful to justify the use of criminal sanctions. For the 

purposes of this paper it will also give us insight into another form of wrong, or harm, that stems from 

that activity. 

Green’s work is again influential, he defines cheating, as recognized by the criminal law, as covering 

situation where, “X must (1) violate a fair and fairly enforced rule, (2) with the intent to obtain an 

advantage over a party with whom she is in a cooperative, rule-bound relationship”.61 Many of the early 

cheating cases involve gambling or games of chance, and one can see how the context becomes a key 

part of the offence.62 In the context of cartels we can see that we are not involved in a game of chance, 

                                                           
51  Id. at 34. 
52  For a discussion of the public/private divide in the English common law offence of cheating see, Cerian 

Griffths, The honest cheat: a timely history of cheating and fraud following Ivey v Genting Casinos (UK) Ltd 

t/a Crockfords, 40 LEGAL STUDIES (forthcoming, 2020). 
53  Id. 
54  CHRISTOPHER HARDING & JULIAN JOSHUA, REGULATING CARTELS IN EUROPE, 2ND ED. (2010)., at Chapter 3. 
55  Rebecca Williams, Cartels in the Criminal Law Landscape, in CARON BEATON-WELLS & ARIEL EZRACHI 

(EDS.), CRIMINALISING CARTELS (2011). 
56  Christopher Harding, The Anti-Cartel Enforcement Industry: Criminological Perspectives on Cartel 

Criminalisation, in CARON BEATON-WELLS & ARIEL EZRACHI (EDS.), CRIMINALISING CARTELS (2011). 
57  Angus MacCulloch, The Cartel Offence: Defining an Appropriate “Moral Space”, 8(1) EUR. COMP. J. 73 

(2015).  
58  Caron Beaton-Wells, Capturing the Criminality of Hard Core Cartels: The Australian Proposal, 31 MEL. U. 

L. REV. (2007).. 
59  BRUCE WARDHAUGH, CARTELS, MARKETS AND CRIME (2014)., at Chapter 1. 
60  PETER WHELAN, THE CRMINALIZATION OF EUROPEAN CARTEL ENFORCEMENT (2014)., at Chapter 4. 
61  Green, supra note 6, at 57. 
62  Griffiths, supra note 52. 
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but it is entirely possible to see behavior as being contrary to the “rules of the game”. In the 

contemporary economy the rules of the game are the “rules” of the free market. Market participants 

enter into the market in the expectation that all the parties are operating on a level playing field, and 

making deals to their mutual benefit. As Green puts it: 

[t]he basic social dynamic of cheating is as follows: the cheater and his victim are engaged in a 

mutually beneficial cooperative enterprise, such as a game, a market, or a political contest. In order 

to make the scheme work, the parties have implicitly agreed to restrain their liberty by adhering to 

a series of rules. In restricting their liberty in this way, those who share the scheme's benefits have 

both an obligation to follow the rules and a right that the others follow them. In violating a rule 

that others follow, and thereby breaching an obligations to restrain his liberty in the manner agreed, 

the cheater is able to gain an (unfair) advantage over those who abide by the rules.63 

Thus we can say that market participants “restrain their liberty” and agree to be bound by all the rules 

that are associated with the free market. Those rules are designed to facilitate trade. The “cheat” within 

the market is that, knowing that the other participants are abiding by the rules, the cartelist steps outside 

the norms of behavior in order to get an unfair advantage. It is the mutuality of the market relationship 

which makes the behavior morally wrongful. It is not the seeking of advantage, as that is to be expected 

from those on the market, but it is the deliberate stepping outside the established norms to gain that 

advantage which is objectionable. The other market participants are cheated. 

We can see that this form of wrongfulness can be combined with the ideas of “public” harm to 

explain the criminality of individual’s actions in cartels. It is not the overcharge moving down through 

the supply chain that we are concerned with – here we are concerned with the wider harm to the market 

as a public institution. This was highlighted by Wardhaugh: 

[t]he cartelist’s primary harm is the effect it has on the market as an institution used by society to 

distribute goods and services, i.e. as its means of distributive justice. The cartelist’s harm is 

therefore not the harm it occasions to any participant in the market.64 

This harm is felt by all members of the public as it is a harm to an institution, the free market, which 

the public values as fundamental part of the economic system upon which we all rely.65 That is a 

different type of harm from the harm to a private welfare interest of any market participant.66 It is the 

“reasonable expectation”67 of a free market, or a “fair environment for exchange”,68 that is harmed by 

the cheat. It is for these reasons that I suggested that the cartel offence should be centered on “subverting 

the competitive process”.69 The free market, with the competitive process intrinsic to it, being a vital 

and protected institution.  

Art 101 TFEU has always recognized the existence of private harms of cartel activity but it has 

shown little recognition of these public harms. I argue that both forms of harm should be taken into 

account. Cartel harms are not only economic costs to customers and consumers, but also harms to 

confidence in the market as a vital public institution. Article 101 TFEU can recognize this wider public 

harm in its object analysis, especially now that it the object test has recognised harm as it central 

concern. Now I turn to examine what this would mean for cartel periphery cases under Art 101(1) 

TFEU. 

                                                           
63  Id. at 64. 
64  Wardhaugh, supra note 59, at 44. 
65  For Wardhaugh’s discussion of JS Mill and the protection of institutional interests see, id. at 25-26. 
66  The English common law of criminal cheats, cheating being a specific offence at common law, also makes a 

clear distinction between public and private harms. 
67  Wardhaugh, supra note 59, at 44. 
68  Id. at 45. 
69  MacCulloch, supra note 57. 
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The “Public” Harm in Cartel Periphery Cases 

Cartel agreements that are implemented cause obvious economic effects and therefore there is little to 

be added to the analysis by considering the additional public harm which they may cause.70 In cases 

where they are less clear cut downstream welfare effects it more likely that public harms will provide 

useful assistance. In this paper I examine two types of cartel case where I see this new analysis as being 

potentially useful. These are both examples of what I term cartel periphery cases, as they are on the 

edge of cartel liability. First I shall look at information exchanges, and then cartel facilitators. 

Information Exchanges 

The classic example of an information exchange case is T-Mobile.71 In this preliminary ruling involved 

a single information exchange at a meeting regarding a reduction of standard dealer remunerations to 

take effect later that year. The Dutch court referred a number of questions about the application of Art 

101 TFEU to such a scenario. The CJEU, after setting out the classic definitions of concerted practices, 

stated that it was inherent in competition law that “each economic operator must determine 

independently the policy which he intends to adopt on the common market”.72 This presumption lies at 

the heart of the “very nature” of competition. It therefore follows that Art 101 TFEU: 

strictly preclude[s] any direct or indirect contact between such operators by which an undertaking 

may influence the conduct on the market of its actual or potential competitors or disclose to them 

its decisions or intentions concerning its own conduct on the market where the object or effect of 

such contact is to create conditions of competition which do not correspond to the normal 

conditions of the market.73 

It is the change to the structure of competition, away from the presumptions of independence and 

rivalry, which make information exchange so problematic. The exchange would be incompatible with 

the rules if it, “reduces or removes the degree of uncertainty as to the operation of the market.”74 The 

number of meetings was also irrelevant as long as the exchange allowed them to take account of the 

information and determine their future conduct.75 The Court went on to establish that such an exchange 

was “tainted with anti-competitive object” but did little to explain why it was an object restriction. 

Because of the formulation of the question from the referring court, the CJEU confirmed that there was 

no need to show a direct link between the conduct and prices, but not why such an exchange fulfilled 

the object test. Although it was not directly related to the object question the CJEU did make the point 

that: “it must be presumed that the undertakings taking part in the concerted action and remaining active 

on the market take account of the information exchanged with their competitors in determining their 

conduct on that market”.76 It is possible that an undertaking could seek to rebut that presumption, and 

therefore show that they, notwithstanding the information exchange, continue to act independently 

within the bounds of “normal competition”.  

Information exchange was also discussed in Icap.77 Icap was one of the competition cases to 

come out of the LIBOR market manipulation scandals in the 00s. In this case Icap was found to be 

involved in a series of six market manipulation instances from 2007 to 2010. It was seen to have 

                                                           
70  Although it is interesting to consider that additional public harm may go some way to justify the imposition of 

a “joining fee” in relation to cartel fines, see EUROPEAN COMMISSION, GUIDELINES ON THE METHOD OF SETTING 

FINES IMPOSED PURSUANT TO ARTICLE 23(2)(A) OF REGULATION NO 1/2003 [2006] OJ C210/2, 25. 
71  Case C-8/08 T-Mobile Netherlands and Others EU:C:2009:343. 
72  Id. at 32. 
73  Id. at 33. 
74  Id. at 35. For a discussion of the inherent contradiction between “perfect information” and “uncertainty” in 

competition see, Matthew Bennett & Philip Collins, The Law and Economics of Information Sharing: The 

Good, the Bad and the Ugly, 6(2) EUR. COMP. J. 311(2010). 
75  Id. at 61. 
76  Id. at 51. 
77  Case T-180/1 Icap and Others v Commission EU:T:2017:795. 
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facilitated the manipulation of the JPY LIBOR market through its London “Cash/Money Market desk” 

which distributed quotes, including volumes and price, to its participants. It produced a spreadsheet 

including quotes for daily JPY LIBOR rates which was said to have “decisive influence” over the 

banks.78 The General Court reprised its jurisprudence in T-Mobile, and subsequently confirmed by the 

CJEU in Dole Food.79 The Court stressed that the competition rules protect not only the “immediate 

interests” of consumers, but also “to protect the structure of the market and thus competition as such”.80 

The Commission argued that that the information exchange in Icap had “enabled the creation of a 

situation of ‘asymmetrical information’ to the advantage only of the participating banks, allowing them 

to offer contracts on better terms than other banks”.81 The Court did not go quite as far merely 

confirming that the exchange, “was capable of giving an advantage to the banks concerned”.82 

The difficulty the Court faced in connecting the coordination of JPY LIBOR submissions to 

rates charged on actual derivatives highlights the usefulness of reconceptualizing the harm away from 

private welfare interests. If we look at the public harm, in the sense of a breach of the legitimate 

expectations of the normal operation of the market, we can see that the attempt to steal an advantage, 

though creating an information asymmetry, is in itself a sufficient degree of harm to form the basis of 

an object restriction whether implemented on the market or not. The Court recognized that the structure 

of competition, the market as an institution, is based on uncertainly and independent choices driven by 

rivalry. An attempt to step outside those “rules” of the game to seek an advantage is clearly the type of 

“cheating” which the law recognizes as a public harm which society has an interest in addressing. 

Cover Bidding as a Form of Information Exchange 

The issue in relation to information exchanges is perhaps best highlighted by using a particular form of 

information exchange as an example. The practice of “cover bidding” is well known in sectors of the 

economy where public or private tendering is common; for instance, in construction. Cover bidding is 

a process where a firm wants to be seen to entering a tendering process, usually because they wish to 

retain their place on the tender “list”, but they do not want to be successful, as they do not have to 

capacity to deliver the contract. In order to ensure they do not win the contract, they may contact a 

potential rival to enquire how high their “cover” bid has to be to ensure it loses. These situations can be 

isolated “one off” communications, or part of larger ongoing bid rigging arrangements, but for the 

purpose of this paper I shall focus only on the one off instances. It is the information exchange within 

a “cover bid” that makes it a potential Art 101 TFEU issue, a simple high bid without communication 

would not be problematic. Cover bids have been found to “object” agreements in a number of cases.83 

The anti-competitive effects of cover bidding have been discussed by Stephan & Hvvid.84 They 

explained the difficulty in demonstrating that a one off cover bidding situation, as set out above, has a 

significant anticompetitive effect. If there are a large number of potential bidders, the loss of one 

potential bidder will make little difference to the bid that any other competitive bidder will choose to 

put forward. This is especially the case if there are a number of meaningful bidders who do not know 

about the existence of the cover bid; those bidders will be still consider the cover bidder as a potential 

competitor and will price their bid in light of that potential, although non-existent, competition. The 

most damaging outcome for competition is where there are a small pool of potential bidders, and all 

bidders know that there is one, or more, cover bid. They all know there is less competition and may 

                                                           
78  Id. at 15. 
79  Case C-286/13 P Dole Food and Dole Fresh Fruit Europe v Commission EU:C:2015:184. 
80  Icap, EU:T:2017:795, at 55. 
81  Id. at 63. 
82  Id. at 75. 
83  Apex Asphalt and Paving v OFT [2005] CAT 4 and OFT Decision CA98/02/2009, “Bid rigging in the 

construction industry in England” 21 September 2009 (Case CE/4327-04). 
84  Andreas Stephan & Morten Hviid, Cover Pricing and the Overreach of "Object" Liability under Article 101 

TFEU, 38(4) WORLD COMP. 507(2015). 
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move their bids upward in response.85 Perhaps the most counterintuitive element of this analysis is that 

the same impact on bid pricing would arise if, rather that entering a cover bid, the potential bidder made 

a public declaration that they would not be bidding for that tender. The remaining bidders would 

similarly be able to revise their bids. The only way the procurer would be able to undo that harm would 

be if they could replace the lost bidder with a meaningful replacement who could re-exert competitive 

pressure. The harm in this situation comes from the remaining bidders knowing that there is one less 

competitor – it makes no difference whether they acquire this knowledge privately or publicly. 

This leads us to the counterintuitive conclusion that the worst result for competition may be the 

result of competition law enforcement. If a potential bidder wants to ensure they remain on the list, but 

cannot contact a single competitor to establish their cover bid, they may seek to declare themselves 

publicly as not entering the tender; this would have a greater anticompetitive effect. The economics of 

tendering show us that it is the potential uncertainty of rival bids that drives the competitive process, 

and the reduction of potential competition, and the uncertainty it brings, results from both cover bidding 

or public exit.86  

While the economic effect of both cover bidding and public exit are the same, I would argue 

that there is a further “public” harm from private information exchange in cover bidding. The private 

exchange in cover bidding creates exactly the sort of information asymmetry that the Court addressed 

in Icap. The tendering process is designed to ensure that all bidders are operating on a level playing 

field and create a competitive environment to the advantage of the procurer. Private information 

exchanges between bidders create an information asymmetry in which the procurer is disadvantaged – 

thinking that they have received a significant number of competitive bids – when in reality they have 

received a lower number. A public exit at least has the benefit of the procurer being able to factor that 

into their procurement decision. As Bennet and Collins have noted, the concern is not that information 

is exchanged, but how it is exchanged.87 They suggest that public information – if made available to 

everyone at no cost - increases transparency and is more likely to benefit consumers.88 There is a risk 

that public announcements could be part of wide anti-competitive arrangement, but the announcements 

themselves are only problematic as part of that wider scheme. The public/private divide is useful in 

relation to cover bidding as if information is public it is available to all the market participants and 

removes the concern that the private information exchanges lead to information asymmetries causing 

public harms in the market. 

Cartel Facilitators 

The classic example of a cartel facilitation comes from AC Treuhand.89 The Heat Stabilisers cartel was 

a very traditional cartel in many respects, but the role played by AC Treuhand was distinctive. AC 

Treuhand were a Swiss consultancy firm, and were not active on the cartel market. Their role was 

organizing meetings, supplying data on sales on the relevant markets, and offering to act as a moderator 

in the event of tensions between producers. For this role it was paid a fee. It was the first consultancy 

firm, providing services to a cartel, to be fined, but only the very modest sum of €174,000. AC Treuhand 

challenged the Commission finding on the basis that it was not foreseeable that mere cartel facilitation, 

where the consultant had no presence on the cartel market, could be seen as being part of the offending 

agreement as they had no “concurrent intention to conduct themselves on the market in a particular 

manner”,90 and |no direct link with the restrictions of competition identified by the Commission”.91 It 

                                                           
85  Id. at 518. 
86  On the importance of uncertainty see Antonio Capobianco, Information exchange under EC competition law, 

41(5) COMMON MKT L. REV. 1247(2004)., but see also the value of transparency of information for markets 

in, Bennet & Collins, supra note 74.  
87  Bennet & Collins, supra note 74, at 327. 
88  Id. at 334. 
89  Case C-194/14 P AC-Treuhand v Commission EU:C:2015:717. 
90  Id. at 19. 
91  Id. at 20. 
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also argued that as it did not “relinquish its independence in its commercial conduct”92 it could not be 

seen as being in a concerted practice. The CJEU rejected those arguments simply relying on the fact 

that Art 101 TFEU has no explicit wording to restrict its application to those who are active on the 

market. It stated that Art 101 TFEU would capture an undertaking who, “intended to contribute by its 

own conduct to the common objectives pursued”,93 and that there was no requirement to show “mutual 

restriction of freedom of action”.94 The CJEU was concerned that a reading of Art 101 TFEU that did 

not capture facilitation would prohibit the Court from putting an end to active contribution towards the 

unlawful scheme.95 While the Court made it clear that facilitation could fall within Art 101 TFEU it did 

not do much to explain why it did, other than the obvious assertion that it would give better effect to 

the prohibition if facilitation was prohibited. There was also no consideration as to whether facilitation 

has the object of restriction competition, or merely the effect of doing so. 

Cartel facilitation came under scrutiny again in Icap.96 This case was post-Cartes Bancaires, 

but the question whether facilitation was an object restriction in itself was not specifically addressed.97 

The General Court set out the position the Court adopted in relation to facilitation in AC Treuhand, and 

sought to apply it to the complex facts in Icap. Icap argued that it could not be shown that it had 

sufficient knowledge of the banks’ intention to coordinate their JPY LIBOR panel submissions. They 

also argued there were various mechanisms through which banks could become aware of others’ 

submissions. The Commission argued that it had proved that Icap was aware, or should have been 

aware, that its actions contributed toward the competition law infringements. The evidence relied on by 

the Commission was significantly less damming than that found in AC Treuhand. In essence, it was one 

or two conversations that indicated that the banks were aware of each other’s positions; there were no 

meetings attended or offers of assistance made. In relation to some of the infringements, for instance 

the UBS/RBS 2008 infringement, the evidence of knowledge had potential other explanations or 

interpretations, and was not enough to support the infringement finding.98 The Court stressed that a 

facilitator must have “intended to contribute” to the common objective of the participants, it was aware 

of the conduct planned, or it could have foreseen and was “prepared to take the risk”.99 It also stressed 

that “passive modes of participation” are “indicative of collusion” unless the party engages in some 

“public distancing”.100 The General Court then turned to look at the nature of a restriction the connection 

to a facilitator even though they are not active on the market. It made clear that there was no need to 

show a mutual restriction between parties,101 as long as the conduct of one party was affected by the 

arrangement.102 So far this is not necessarily troubling, although it does suggest a very low bar for the 

application of Art 101 TFEU. But what follows is more difficult to reconcile with what has been set out 

above. Going back to AC Treuhand it stated that to ensure full effectiveness an “active contribution” 

would be caught even if that contribution “does not relate to an economic activity forming part of the 

relevant market”.103 Given that passive contributions were sufficient, in the sense that they bolstered 

arrangements, is it significant that a facilitator must be “active” where their contribution does not relate 

to economic activity on the market? Is passive behavior, which can be seen as encouragement of the 

market active participants, enough to form the basis of an infringement decision? I suggest that this can 

                                                           
92  Id. at 21. 
93  Id. at 30. 
94  Id. at 33. 
95  Id. at 36. 
96  Case T-180/1 Icap and Others v Commission EU:T:2017:795. 
97  The GC did discuss whether the underlying information exchange in Icap was an object restriction, but its 

consideration of the facilitation issue did not address either object or effect. 
98  Icap EU:T:2017:795, at 133-145. 
99  Id. at 100. 
100  Id. at 101. 
101  Id. at 102. 
102  Id. at 103. 
103  Id. at 104. 
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be read as being understood that a market participant being passive is encouragement of, and therefore 

indirect participation in, the infringement, but that a non-participant needs to be active before it can be 

seen as infringing. Going back to AC Treuhand one can see that their offer of assistance was clearly an 

active position to bolster the common scheme rather than merely being passive. The participation of 

Icap in the arrangement in relation to JPY LIBOR were found to be a “complement” to the activities of 

the banks and that they had therefore actively participated by increasing the probably of the 

arrangements success.104 

It is in relation to this potential distinction between active and passive participation in the 

common scheme that it is useful to consider the public harm of a cartel. Little thought appears to have 

been given to how facilitation is an object restriction. Most of the discussion seems to treat facilitation 

as being a form of inchoate liability parasitic on the activities of the participants who are market 

participants. I take that from the instrumental justification that not capturing facilitation would, “negate 

the full effectiveness of the prohibition”.105 I find the lack of an explicit rationale troubling. I would 

rather a more direct explanation of how the facilitator themselves, through their own actions, either 

assumes, or does not assume, liability for their own particular role within the common scheme. 

By looking through the lens of the public harm associated with cartels we may be able to draw 

some distinctions between certain types of conduct, when freed from trying to draw unhelpful 

connections based on the implementation of an arrangement on the market itself. If we consider the 

public harm of the cartel – the wider harm to the free market as a public institution – we can see why 

active participation, as in AC Treuhand, is justifiably has the object of restricting competition. The very 

heart of their contribution to the arrangement is harm to the expectation of a free market. They may not 

be able to themselves change prices or harm the welfare interests of consumers of competitors, but they 

are clearly contributing to the limitation of competition. This is perhaps not a very controversial 

assertion, but I argue that conceptualizing the harm in this way makes it much clearer that the basis of 

the “sufficient harm” is inherent within their conduct alone. It also makes it clear that the harm is 

manifest as soon as their contribution is made, and that it is independent of any implementation upon 

the market by market participants. Theirs is not an inchoate liability deriving from the actions of others 

– they play a distinct and separate part in the common unlawful scheme which carries liability. It may, 

however, still be necessary to draw on the wider cartel scheme to justify the public wrong of a facilitator 

in one regard. If we look back to Green’s conception of the “cheat” one of its key features is that the 

cheat seeks to take an advantage by stepping outside the norms of market behavior. What is the 

advantage that the facilitator seeks? It is clear that the cartel gains an advantage by having the services 

of the facilitator.106 It is much less clear what form of advantage the facilitator gains from its behavior. 

We shall return to the question of advantage shortly. 

Active participation is I think therefore potentially clear, but passive facilitation is I think more 

problematic to bring within the rationale of a form of public harm. If a non-participant in the market is 

aware of cartel conduct and does not publicly distance themselves from it can they be liable for the 

common scheme simply because they are seen to “encourage” the behavior, giving confidence and 

succor to the participants who are aware of their passivity? I would suggest not. I think the distinction 

is best explained by drawing a distinction between the passivity of a market participant, and the passivity 

of a facilitator. I think it is correct that a market participant who is aware of the cartel activity, but is 

not an active participant in meetings, can still be seen as a beneficiary of the common scheme. They are 

essentially the recipient of an information exchange, as they are aware of the cartel scheme, and will be 

able to adapt their market behavior in response to that information. In the terms of public harm they are 

aware that the market is no longer operating as a free market based on competition, and they take 

advantage of that information as the normal uncertainty of the market is reduced. The only way they 

can protect themselves from liability is through the positive act of public distancing. It is difficult to see 

how the facilitator has taken an advantage from their passive awareness of the cartel scheme. If we go 

                                                           
104  Id. at 171. 
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back to the advantage gained through cheating it is difficult to see how, even though the facilitator may 

be aware that the cartel are operating outside the normal rules of the market, they take advantage of that 

knowledge. The participants can take advantage on the market, but a facilitator’s advantage must come 

from elsewhere.  

If it is difficult to see where an entirely passive market non-participant can be found to be a 

facilitator the important question becomes what is “active”. In both AC Treuhand and Icap the Court 

found that the facilitator, in one form or another, made a contribution, or least acted in complement, to 

the participants scheme; by offering mediation or publishing information. I can however see that lower 

levels of activity might also be categorized as being active. In their complaint Icap advanced an 

argument that their behavior was merely trying to satisfy the wishes of their customers,107 it did not 

wish to contribute to the scheme. This is probably the cartel facilitator’s equivalent of a “following 

orders” defence and was rightly rejected. It is, however, perhaps useful to think of the cartelists as the 

facilitator’s customers or clients – in that sense what advantage does the facilitator get from the cartel? 

Here I would suggest that the facilitator is keeping their clients happy in order to keep their custom. 

The facilitator, by providing a service to the cartel, is likely to be asked to continue in their role and 

continue to receive their remuneration. I would argue that this in itself sufficient advantage for the 

facilitator to be seen as a cheat, and therefore actively contributing to the wider public harm of a cartel. 

Conclusions 

There are three things that I argue we can take from reconceptualizing the “sufficient harm” required to 

indicate the existence of an object restriction in the terms of the public harms of cartels. While the 

genesis of much of this debate has come from the criminal law the cartel phenomena is essentially the 

same for all and there is no reason that Art 101 TFEU cannot learn from an improved understanding of 

cartels. 

Firstly, much of the debate about the nature of object restrictions has relied on some form of 

procedural efficiency argument; that it is not necessary to examine the effects of agreements when harm 

is highly likely to stem from them. I would argue that if one looks to the public harms of cartels we can 

see that a significant public harm arises from cartels as soon as the cartel comes to an arrangement. 

There is no need to rely on any presumption in that regard. Implementation may cause another form of 

harm, in the sense of economic welfare effects, but a serious public harm has already occurred. By 

stepping outside the legitimate expectation of a free market to gain an advantage the cartelists have 

caused a significant harm to the market as an institution. That in itself is grounds for finding the 

existence of an infringement. It may be important for questions regarding trade between Member States 

and the size of a fine to look beyond this public harm, but not simply to establish the existence of an 

object restriction.  

Before public harm analysis is applied to information exchanges we can see that connecting a 

simple exchange of information with eventual welfare effects on the market is potentially difficult. It is 

clear from the case law that the Court was convinced that the reduction in uncertainly that followed an 

exchange was problematic, but little attention had been given the why it could be said to lead to 

sufficient harm. The protection of the market as a public institution gives a clear answer. The creation 

of information asymmetry to give advantage to the cartelists, and which is not shared with other market 

participants, is a clear form public harm. This gives good justification to treating such exchanges as 

object restrictions. This tallies with many of the issues that the Court has raised in its case law – such 

as protection of the “normal conditions of competition” – and clarifies when and how the harm comes 

about. It also, as indicated above, removes the need to rely on presumptions of future conduct to found 

the infringement. 

In the analysis of cartel facilitation we saw a similar clarification. Focussing on the public harm 

explains the nature of the active participation required by the facilitator. That active participation is 

separate and distinct from the actions of the market participants in the cartel. The facilitator’s liability 

is not simply an inchoate liability from the main cartel arrangement. Their responsibility for the 
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infringement can be seen as being a distinct form of public harm. Through their active facilitation they 

may not influence the market directly, but they do take active steps to gain an advantage for the cartel 

in relation to other market participants. Their actions therefore can be seen as direct harm to the market 

as a public institution. It is arguable that an entirely passive facilitator cannot be seen to have gained an 

advantage from the cartel and may escape liability. It may, however, still be possible to argue that 

providing services to clients are known to be acting outside the norms of the market, and taking a fee 

in return, may be enough to indicate that you are taking an advantage from the cartel stepping outside 

the “normal rules” of competition.    

 

 


